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152 Filed Apr 12 1946 Charles E. Stewart, Clerk 

IN THE DISTRICT COURT OF THE 
UNITED STATES FOR THE 
DISTRICT OF COLUMBIA 
E. M. DAVID, 

1731 North Portal Drive, N. W., Washington, D. C., 

Plaintiff, 

vs. 

HARRY T. KENDRICK and LEONA KENDRICK, 
130 Jefferson Street, N. W., Washington, D. C., 

Defendants. 

Civil Action File No. 34265 

Complaint for Specific Performance and Accounting 

1. The real estate concerned herein is located in the 
City of Washington, District of Columbia. 

2. On, to wit, August 3, 1945, plaintiff agreed with de¬ 
fendants and each of them to purchase the premises known 
as Lot 802, Square No. 1065, together with the improve¬ 
ments thereon, known as 1451 Pennsylvania Avenue, 
Southeast, in the City of Washington, District of Columbia, 
for the sum of $12,750 and, pursuant to the agreement 
aforesaid, a memorandum of said agreement was pro¬ 
vided plaintiff who thereupon paid unto the defendants 
the sum of $1,250.00. 

3. Thereafter, in reliance upon his agreement afore¬ 
said, plaintiff proceeded to have a search of defendants’ 
title to the aforesaid land and premises made by ordering 
the same at the District Title Insurance Company and, in 
addition thereto, plaintiff arranged with Eastern Build¬ 
ing and Loan Association of the City of Washington, Dis¬ 
trict of Columbia, for a first trust loan to be secured upon 
said land and premises and for and on behalf of plaintiff, 
all in furtherance of said plaintiff’s agreement with defend- 
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ants for the purchase of their aforesaid land and prem¬ 
ises. 

153 4. Thereafter and on to wit November 1, 1945, 

having been advised that defendants’ title to the land 
and premises herein concerned was good, and after having 
duly notified the defendants that he, plaintiff, was ready, 
willing and able to conclude settlement on his purchase in 
strict accordance with the terms thereof, plaintiff did 
thereupon go to the District Title Insurance Company and 
did all and every act necessary and proper to complete full 
performance of his obligation under his agreement with 
defendants aforesaid. 

5. Notwithstanding the foregoing, plaintiff alleges that 
the defendants and each of them have failed and refused, 
and still fail and refuse to specifically perform the terms 
of their agreement with plaintiff by delivering to plaintiff 
a deed to the land and premises herein concerned. 

WHEREFORE, the premises considered, plaintiff de¬ 
mands judgment as follows: 

1. That defendants herein, and each of them, may be 
required by decree of this Court to specifically perform 
their contract and agreement with plaintiff by delivering 
to plaintiff a deed of the land and premises herein con¬ 
cerned free and clear of encumbrances. 

2. That defendants herein and each of them may be 
required to account to plaintiff for the net rents, profits 
and income received by them or either of them from the 
said land and premises herein concerned from November 
1, 1945, to and including such date as this action may be 
determined. 

3. For such other and further relief as to the Court 
may seem meet and proper. 

HARRY L. RYAN, JR. 

HARRY L. RYAN, JR. 

815 Fifteenth Street, Northwest 
Washington 5, D. C. 

Attorney for Plaintiff 

* • • • 
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154 Filed May 2,1946 Charles E. Stewart, Clerk 

Answer of the Defendants io the Complaint 

2. Answering paragraph 2, defendants admit that plain¬ 
tiff gave them $1250.00 in cash and for which'they gave 
him a receipt tinder the circumstances hereinafter stated. 
They deny that they agreed with the plaintiff to sell him 
the premises described in the complaint. The facts are: 

On July 28,1945, plaintiff who was known by defendants 
and who is the owner of the vacant lot adjoining their 
premises on the East, called their home by telephone and 
asked defendants if they would sell the premises described 
in the complaint and, if so, at what price. Defendants told 
plaintiff that the property was not for sale. At about 
6:30 P.M. on the same day, July 28, 1945, plaintiff again 
telephoned defendants’ home regarding the sale of the 
property and again defendants told him that they would 
not sell. Later, on the same day, July 28, 1945, plaintiff 
came to defendants’ home and this time he offered $12,- 
500.00 cash for the property. Again defendants told him 
that they would not sell. 

155 On the night of August 3, 1945, plaintiff again 
called on defendants at their home regarding the 

sale of their property and again they told him that it was 
not for sale. Regardless of this, plaintiff offered them 
$12,750.00 which they refused, telling him that they did 
not want to sell. Then, at the close of the discussion last¬ 
ing more than an hour, plaintiff said that he had brought 
along with him $1250.00 in cash and that he did not want 
to carry it around with him, and for this reason he wanted 
defendants to take it and give him a receipt, he stating 
that the receipt would not be considered as an agreement 
between them if they still continued to adhere to their 
determination not to sell and that he would, upon demand, 
take back the money and give back the receipt Believing 
that this statement was truly made and relying and acting 
upon its truthfulness, defendants took the $1250.00 and 






gave a receipt, the contents of which plaintiff dictated. 
Defendants aver that except for the aforesaid under¬ 
standing, they would not have taken the $1250.00 nor given 
the receipt. 

On August 7, 1945, defendants telephoned plaintiff in¬ 
forming him that they still adhered to their determination 
not to sell the property and offered to return the $1250.00 
and demanded the return of the receipt. To this the plain* 
tiff replied that it was too late because he had already 
made arrangements with an oil company regarding the use 
of the property in conjunction with his own adjoining va¬ 
cant lot Thereupon, on August 28, 1945, by registered 
letter, defendants sent check for $1250.00 to the plaintiff 
and again demanded the return of their receipt, which 
check plaintiff returned. 

Defendants now charge that the plaintiff, in his eager¬ 
ness to get their property, tricked them into accepting the 
$1250.00 and giving the receipt when he induced 
156 them to believe that the receipt would not be con¬ 
sidered as an agreement to sell, and also tricked 
them when he promised to take back the money and give 
back the receipt upon demand. And defendants now also 
charge that plaintiff made the aforesaid representations 
and promise as an inducement in furtherance of his plan, 
scheme and design to deceive defendants and without any 
intention of ever carrying out or fulfilling them. 

Defendants now again tender the plaintiff the $1250.00 
upon the return of the receipt. 

3, 4, 5. Defendants are without knowledge or infor¬ 
mation sufficient to form a belief as to the truth of the 
averments of paragraphs 3,4 and 5. 

Defenses 

Defense No. 1. The acceptance of $1250.(30 and the giv¬ 
ing of a receipt therefor by the defendants were con¬ 
ceived in fraud knowingly planned and practiced by plain¬ 
tiff upon defendants. 
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Defense No. 2. There is no agreement or memorandum 
of agreement between the plaintiff and defendants because 
there was no intention at the time by the parties to make 
an agreement or memorandum of agreement. 

Defense No. 3. The plaintiff stands estopped to set up 
the receipt as an agreement or memorandum of agree¬ 
ment 

Harry T. Kendrick 
Harry T. Kendrick 
Leona Kendrick 
Leona Kendrick 

• • • • 

158 Filed Jan 21 1949 Harry M. Hull, Clerk 

Findings of Fact 

This action was brought by the plaintiff, Elias M. 
David, against the defendants, Harry T. Kendrick and 
Leona Kendrick, for specific performance of an alleged 
agreement of sale of Lot 802 Square 1065, and improved 
by premises 1451 Pennsylvania Avenue, Southeast; the 
alleged agreement being evidenced by a written memo¬ 
randum or receipt reading as follows: 

Aug. 3,1945 

Received of E. M. David Twelve Hundred Fifty & 00/100 
Dollars as deposit on sale of property at 1451 Pa. Ave. 
S. E. D. C. 

$1,250.00 Harry T. Kendrick 

Purchase price $12,750.00 balance due $11,500.00. 

Leona Kendrick 

Answering the complaint, the defendants charged that 
the plaintiff in his eagerness to buy their property tricked 
them into accepting $1250.00 and giving him the receipt 
when he induced them to believe that the receipt would 
not be considered an agreement to sell, and also tricked 
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them when he promised to take back the money and 
159 give back the receipt npon demand. Three defenses 
were interposed, as follows: 

Defense No. 1. The acceptance of $1250.00 and the giv¬ 
ing of a receipt therefor by the defendants were corn 
ceived in frand knowingly planned and practiced by plain¬ 
tiff npon defendants. 

Defense No. 2. There is no agreement or memorandum 
of agreement between the plaintiff and defendants be¬ 
cause there was no intention at the time by the parties to 
make an agreement or memorandum of agreement. 

Defense No. 3. The plaintiff stands estopped to set up 
the receipt as an agreement or memorandum of agreement. 


The action came on for trial without a jury, and upon 
the evidence adduced the Court finds as follows: 

1. Plaintiff is a business man about forty-nine years of 
age, the owner of about six parcels of real estate, and for 
the past twenty years he has conducted a restaurant at 
1422 Pennsylvania Avenue, Southeast — across from de¬ 
fendants’ property. 

He owns a vacant lot adjoining on the east defendants’ 
premises 1451 Pennsylvania Avenue, Southeast. This lot, 
zoned as first commercial, is located at the west intersect¬ 
ing corner of Pennsylvania Avenue, Ives Place and Fif¬ 
teenth Street, Southeast. The lot has a frontage of about 
20 feet on Pennsylvania Avenue, a like frontage on Ives 
Place, and a frontage of about 90 feet on Fifteenth Street 
Plaintiff purchased the lot about six years ago when it 
had a house on it which he tore down. The lot is of no use 
to the plaintiff owing to its narrow width. Tenants when 
obtained will not remain there and one tenant, a used car 
dealer, who leased it a year or more ago, gave it Up 
160 shortly after leasing it. 

2. Defendants are husband and wife and em¬ 
ployed by the United States Government. The husband 
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works in the Postoffice Department and the wife in the 
War Department. 

Defendants, as joint tenants, own Lot 802 Square 1065, 
improved by a two-story four unit building which adjoins 
plaintiff’s vacant lot on the west. This property, on an 
average, nets defendants $100.00 a month. Defendants 
bought this property in 1921 for $10,500.00 and afterwards 
spent about $2,500.00 for the installation of electric light, 
water heaters, gas furnaces and a storage water heater. 
This property is also zoned as first commercial and the lot 
fronts about 20 feet on Pennsylvania Avenue, with a like 
frontage on Ives Place, and has an average depth of 
about 100 feet. It is unencumbered and the building is in 
a very good condition and is always under rental to desir¬ 
able tenants. 

Defendants never offered their property for sale and 
neither of them ever approached plaintiff to buy it. 

3. During the years preceding July 28, 1945, plaintiff 
on various occasions approached defendant Harry T. 
Kendrick for the purpose of buying defendants’ property. 
Plaintiff testified that he had to have defendants’ prop¬ 
erty as his vacant lot was no good to him without it, and 
he intended, if defendants sold him their property, to even¬ 
tually tear down the four unit building which would give 
him two first commercial vacant corner lots of a combined 
frontage of about 90 feet on Fifteenth Street, 40 feet on 
Pennsylvania Avenue, a like frontage on Ives Place, and 
a depth of about 100 feet on the west. 

161 4. In plaintiff’s conversations with the defendant 

Harry T. Kendrick prior to July 28, 1945, he stated 
that defendants had better sell their property to him be¬ 
cause if he put up a three-story building on his lot it 
would cut off light from their property and make it dark 
and that they would have difficulty in renting the apart¬ 
ments and keeping them rented. The Court finds that 
these statements, repeatedly made by the plaintiff, were 
designed by plaintiff to frighten defendants and coerce 
them into selling him their property. 
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5. During the afternoon of July 28, 1945, plaintiff tele¬ 
phoned defendants’ home and left his telephone number 
to be called. When defendant Harry T. Kendrick arrived 
home he called the telephone number, not knowing it was 
the plaintiff who left the message. During the telephone 
conversation which followed, plaintiff said that he had a 
chance to rent his vacant lot as a fruit stand and that if 
he did this it probably would be objectionable to defend¬ 
ants’ tenants owing to odors from decayed fruit. During 
this conversation plaintiff again sought to buy defendants ’ 
property but there was no agreement to sell. 

Later, about seven o’clock on the night of July 28, 1945, 
plaintiff again telephoned defendants and wanted to know' 
why they would not sell him their property. In this con¬ 
versation plaintiff stated that unless defendants sold them 
their property he would put up a building on his vacant 
lot, that it would cut off light from their apartments, that 
if he did this they might have trouble in renting the apart¬ 
ments and that then they would not get much for the 
property if they wanted to sell it later on. Concluding the 
conversation defendant Harry T. Kendrick made no agree¬ 
ment to sell. ; 

162 About seven-thirty o’clock on the same night of 
July 28, 1945, plaintiff called at defendants’ home 
and remained until around nine o’clock. When he first 
arrived he was friendly but later he again told defendants 
that unless they sold him their property he would put up 
a building on his lot which would cut off light from de¬ 
fendants’ apartments and that they would then have diffi¬ 
culty in renting their apartments and that they would not 
be able to get much for their property later on. On this 
occasion plaintiff offered defendants $12,500.00 for their 
property and told them that if they accepted it the deal 
would be put through on the basis of $10,000.00 and only 
the three of them would know about it so that defendants 
would not have to declare the $2,500.00 for income tax 
purposes. 
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When plaintiff left defendants’ home on the night of 
July 28, 1945, his parting words were: “Now, Mrs. 
Kendrick, if yon decide to sell this place, let me know.” 
And defendant Leona Kendrick replied: “Well, Mr. 
David, we don’t want to sell.’’ 

6. In their various conversations with the plaintiff, the 
defendants told plaintiff that they did not want to sell 
their property, their reason being that it represented an 
investment which yielded them more money than would 
the proceeds from its sale. 

7. On August 3, 1945 plaintiff again called at defend¬ 
ants ’ home around seven-fifteen o’clock and remained 
there until around nine o’clock. He had been there earlier 
that evening before defendants had returned from work. 
His first question was: “How about selling your prop¬ 
erty?” Defendants again told him that they did not 

want to sell. Plaintiff then talked about the build- 
163 ing getting old and he again spoke about building 
on his vacant lot and cutting off the light from 
the defendants’ property and making it less desirable. 

During the conversation between plaintiff and defend¬ 
ants on the night of August 3, 1945, although defendants 
said their property was not for sale and that they would 
not sell it, plaintiff raised his offer from $12,500.00 to 
$12,750.00, stating that defendants would save commissions 
by dealing direct with him and that he thought the com¬ 
missions would be about $1,000.00. Again plaintiff made 
the same proposition he had made on July 28, 1945 about 
giving defendants $2,500.00 on the Q.T. Defendant Harry 
T. Kendrick called Thornton O. Crown and advised him 
that plaintiff wanted to buy his building. Immediately 
after that plaintiff called Crown and told Crown he had 
bought the property and that he could remain there just 
the same. 

Whereupon plaintiff took $1250.00 from his pocket and 
upon directing defendant Leona Kendrick to count it, said: 
“You never saw that much money before.” He also said: 




11A 


“I wish yon would take this deposit.” “This is a large 
sum of money to be taking around with me at night. It is 
very dangerous to be carrying a large sum of money. I 
wish you would take it as a deposit.” The Court finds 
that it was customary for the plaintiff to carry $1250.00 
with him for he always carries a large sum of money 
around — most of the time $1200.00 or $1300.00. Indeed 
he had with him that night approximately $1500.00. 

Later, on the night of August 3, 1945, after defendants 
had told him that their property was not for sale and that 
they would not sell it to him, plaintiff said: “I know you 
don’t want to sell it, but if you will take this deposit and 
give me a receipt and then decide you don’t want to 
164 sell, I will take back the deposit, give you back the 
receipt and the deal will be off.” To this defendant 
Harry T. Kendrick replied: “You will.” And plaintiff 
said: “I will.” Whereupon defendant Leona Kendrick, 
pointing her finger at the plaintiff, said: “David, is that 
on the square?” And the plaintiff replied: “Oh yes.” 
Immediately prior to this, defendant Leona Kendrick said 
to plaintiff: “Now, listen, please. If you are a member 
of the Masonic Lodge, and my husband is, you know that 
any transaction between you will have to be on the square. 
Do you know that?” To which plaintiff replied: “Oh, 
yes, I know that.” 

The plaintiff, who took the witness stand and testified 
th^ee times during the trial, did not deny making any of 
the above representations or the above promise. 

The defendants believed and relied upon said repre¬ 
sentations and promise when they accepted the $1250.00 
and signed the receipt and except for the representations 
and promise, defendants would not have taken the money 
and given the receipt. 

The Court finds that by making said representations and 
promise the plaintiff persuaded the defendants into taking 
the money and giving the receipt; that plaintiff had no in¬ 
tention of performing or fulfilling his promise that de- 
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fendants could give back the money and get back their 
receipt if they adhered to their determination not to sell. 

8. The receipt is in the handwriting of the defendant 
Harry T. Kendrick but its contents were dictated by the 
plaintiff. Defendant Leona Kendrick signed the receipt 
upon the plaintiff’s insistence that she do so after her 
husband had signed it. 

9. Defendants took the money and gave the receipt for 
the reason that they believed the plaintiff when, in 

165 effect, he said he was afraid to carry $1250.00 
around with him and also because he duped them 
into believing that the receipt would not be considered 
as an absolute agreement and contract to sell. 

10. Defendants did not deposit the money in bank until 
August 22, 1945, and on Tuesday, August 7, 1945 the de¬ 
fendant Harry T. Kendrick telephoned plaintiff and said: 
“David, you know that proposition you made to us and 
that promise you made that if we wanted to give that 
money back that you would accept it and give us back 
the receipt — we want to do that now — we want to give 
the money back.” To which the plaintiff replied: “It is 
too late to give it back • • ° I have made an arrange¬ 
ment with an oil company to put up a gasoline station 
on those two lots.” The plaintiff did not deny this con¬ 
versation. 

11. On August 22, 1945, C. Clinton James, as counsel 
for the defendants and in their behalf, wrote to plaintiff 
enclosing a check for $1250.00 payable to the plaintiff’s 
order, and demanded return of their receipt. The request 
was refused and the check was returned to defendants’ 
counsel. The letter, being objected to by plaintiff’s coun¬ 
sel, was not admitted in evidence. 

12. At the trial defendants tendered to the plaintiff 
$1250.00 plus six per cent interest from August 3, 1945 
to date of trial, and demanded return of the receipt. The 
tender was declined and the demand was refused. 
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Conclusions of Law 

Upon the evidence adduced at the trial and the facts 
found, the Court concludes as a matter of law, as follows: 

1. On August 3, 1945 the defendants did agree 

166 with plaintiff to sell him premises 1451 Pennsyl¬ 
vania Avenue, Southeast. 

2. The defendants’ receipt for $1250.00 dated August 
3, 1945, was obtained by plaintiff through overeachipg 
practiced by him upon the defendants, therefore the receipt 
is void, and that, under the circumstances, equity will grant 
no relief. 

Accordingly, the Court will enter a judgment denying 
the relief prayed by plaintiff and dismissing the complaint 
with costs against the plaintiff. j 

Edward M. Curran 

Judge ! 

* • • • 

i 

167 Filed Jan 21 1949 Harry M. Hull, Clerk 

Judgment Denying Relief and Dismissing 

Complaint 

This action came on to be heard in open Court at this 
term, and thereupon, upon consideration thereof, it is by 
the Court this 19 day of January, 1949, 

ADJUDGED: (1) That there is no enforceable con¬ 
tract of sale or memorandum of contract of sale between 
the plaintiff and the defendants affecting Lot 802, Square 
1065, improved by premises 1451 Pennsylvania Avehue, 
Southeast; (2) That the receipt for $1,250.00, dated Au¬ 
gust 3, 1945, signed by the defendants, was procured by 
the plaintiff through overreaching practiced by him upon 
the defendants and is therefore void; (3) That the relief 
prayed for is denied, and (4) that the complaint is dis¬ 
missed, the costs to be taxed against the plaintiff; pro¬ 
vided, however, that upon the surrender to defendants by 
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plaintiff of the aforesaid receipt the defendants shall re¬ 
turn unto the plaintiff the sum of one thousand two hun¬ 
dred fifty dollars ($1,250.00). 

Edward M. Curran 
Judge. 

• • • • 

16S Filed Feb 18 1949 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 18th day of February, 1949, 
that E. M. David hereby appeals to the United States 
Court of Appeals for the District of Columbia Circuit from 
the judgment of this Court, entered on the 21st day of 
January, 1949, in favor of Harry T. Kendrick and Leona 
Kendrick against the said E. M. David. 

Harry L. Ryan, Jr. 

Harry L. Ryan, Jr. 

815 Fifteenth Street, N. W. 
Washington 5, D. C. 

Attorney for Plaintiff. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 


• • • • 


3 Proceedings 

Thereupon, 

Elias M. David, ' 

the plaintiff, was called as a witness and, being first duly 
sworn, was examined and testified as follows: 

Direct Examination 

• • • • 
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BY MB. RYAN: 

Q Where do you reside, Mr. David? A 1442 Pennsyl¬ 
vania Avenue, Southeast. 

Q Is that your place of business? A Yes. 

Q What type of business do you operate there, sir? 4 
Restaurant. 

Q How long have you been engaged in that 

4 business? A Thirty years. 

• • • • 

Q Where is that in relation to 1451 Pennsylvania Ave¬ 
nue, Southeast? A Across the street. 

• • • • 

Q What adjoins 1451 Pennsylvania Avenue, Southeast 
on the eastern side ? A I own a vacant lot. 

Q There is a vacant lot next to that? A Yes. 

Q 1451 is an improved piece of real estate ? A Yes. 

Q What is situated upon it? A It is an apartment, 
four-unit apartment house. 

Q Now, are you acquainted with Mr. Harry T. Ken¬ 
drick, and his wife, Leona Kendrick? A Very well. 

Q Did there ever come a time, Mr. David, when either 
of those two parties approached you in connection with 
the possibility of the sale to you of those premises? A 
Mr. Kendrick has. 

• • • • 

5 Q When did Mr. Kendrick first approach you? 
A Oh, it was about, maybe, three or four years 

ago. 

Q And did anything come of those negotiations at that 
time ? A No. 

Q Was the matter subsequently renewed between either 
Mr. Kendrick and you or you and Mr. Kendrick? A 
That’s right. 

Q When did that take place? A Just shout two weeks 
before the sale taken place. 

Q And how were the negotiations renewed at that time? 
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Who started them in motion? A I called him and talked 
to him and told him that I was interested in buying the 
building, and he said, well, he hadn’t thought about selling, 
44 Suppose you give me a little time.” 

So I said, 44 Well, about how long ? ’ ’ 

He said, 44 Oh, around about ten days or two weeks.” 

At the end of two weeks I went over to see him, and 
that’s when the sale took place. 

6 Q So you first contacted him about two weeks 
before these negotiations came to a head? A 

That’s right 

Q How did you contact him that time? Do you recall? 
A Talked to him. 

Q Personally or by phone ? A I called him to see 
him. 

Q Personally or by phone on this first occasion? A 
I think it was personally. 

Q On the occasion when you say that a sale took place 
how did you get in touch with him on that day? A I 
went over to his house. 

Q Do you know about what hour of the day or night 
it was? A Yes. It was 5:30, maybe — 4:00 — 5:30 in the 
afternoon — evening — when he came from w'ork. 

Q Who was present when you went over to his house? 
A Mrs. Kendrick. 

Q Was Mr. Kendrick there also? A Oh, yes. 

Q Did you have a discussion at that time about pur¬ 
chasing this property? A Oh, yes. I told him that I 
was interested in buying the building, due to the fact that 
it was next to my vacant lot, and my vacant lot 

7 wasn’t any good without the property next door. I 
didn’t come with any false pretensions, except that 

I wanted to buy it, because I had to have it. 

Q Was there a discussion had between you and the 
Kendricks concerning how much you were willing to pay 
for it? A Yes. Mr. Kendrick asked something like four¬ 
teen - something for it. 
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Q And what did you say in reply to that! A I said, 
“Well, due to the fact that you are going to list it for 
fourteen-so much and that I am buying it, there will be 
no commission to pay out of it,” and we fixed a price j 
between us. 

Q What price did you agree on? Did you come to an 
understanding? A If my memory serves me right, 
12,750,1 think. ! 

Q Was that after discussions back and forth between 
you and Mr. and Mrs. Kendrick? A Well, they was un¬ 
decided what to do or how much. We finally sat down, 
talked it out, and we come to that price. 

Q During the course of the conversation did Mrs. Ken¬ 
drick express to you some reason why she might not want 
to sell? A She had made a pledge or a promise to a 
neighbor next door — the woman that owns the house next 
door. 

Q What was the nature of that pledge or prom- 
8 ise? A That she would let her know before she 
sold it, and, of course, I told her I was more eligible 
to buy it due to the fact that I had the vacant lot and 
it was so narrow. 

Q During the course of these conversations did some 
question come up about taking care of any tenants on the 
property? A What? 

Q Taking care of any tenants? A Yes. It seemed 
that what was worrying Mr. and Mrs. Kendrick was about 
the tenants that had been so loyal to them in the apart¬ 
ment house, and I told them that I will not disturb their 
tenants as long as they want to stay there. It would re¬ 
main at the same rent, and they can stay there as long as 
they like, just so I bought the property. I was not ready 
to build for a long time, but I wanted it for the lot next 
door. 

Q Now, after that conversation took place did Mr. or 
Mrs. Kendrick do- anything in relation to getting in touch 
with the tenants? A Why, yes. I think Mr. Kendrick 
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asked Mrs. Kendrick to call up Mr. Crown and get his 
opinion. So he called up Mr. Crown — 

BY THE COUBT: 

Q Who did? A Mrs. Kendrick called Mrs. Crown — 

Q How do you know that? A I could tell from 

9 the conversation. I was in the next room. 

Q They called while you were there? A Yes. 

Q Which one called? A Mrs. Kendrick was the one, 
I believe, who called and talked to Mrs. Kendrick — 

Q Talked to whom? A Mrs. Crown. 

Q Mrs. Crown? A Mrs. Kendrick called and talked 
to Mrs. Crown. 

Q She is the tenant? A Yes. 

THE COURT: All right. 

THE WITNESS: So then Mr. Kendrick went over and 
talked to her and told her that I was there and wanted to 
buy it, and would they object. 

Then they asked me — I talked to Mr. Crown on the tele¬ 
phone and assured Mr. Crown — told him I would even 
give him a letter that he could stay there as long as he 
wanted, as long as I got the piece of property. 

Well, that seemed to satisfy Mr. and Mrs. Kendrick, 
that Mr. Crown and Mrs. Crown did not object. 

BY MR. RYAN: 

Q Now, after that conversation took place did 

10 you then do anything toward making a deposit or 
giving anything to show your good faith? A Yes; 

I came there prepared to buy. 

Q And what did you do to further your intentions of 
buying? What was the next step? What took place 
then? A Then I offered them the money that I would 
give them, $1250, I think it was, and if Mr. Kendrick 
would give me a receipt, and told him as soon as he asked 
me how I was going to pay it — I told him as soon as the 
title — that the money would be paid all in cash. 

Q I show you a receipt dated August 3,1945, Mr. David, 
and ask you if you can identify it (handing a paper 
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writing to the witness). A Yes; this is the receipt that 
Mr. Kendrick — he himself made and gave me. 

Q And did you see both Mr. and Mrs. Kendrick sign 
it ? A Yes; they both signed it right here, sir. 

Q In your presence? A Yes. 

Q At that time did you turn over to them the sum of 
$1250 cash? A Yes, sir. 

MR. RYAN: I ask that this be marked as Plaintiffs 
Exhibit 1 and offer it in evidence. 

(Receipt dated August 3, 1947, was offered in evidence 
as Plaintiff’s Exhibit 1.) 

11 BY MR. RYAN: • 

Q After you made that deposit and obtained that 

receipt what did you next do toward acquiring that prop¬ 
erty? A I applied — I went and applied for a loan and 
put it through the title company. 

Q Through what title company did you order title? A 
To the Lawyers’. 

Q At 1413 I Street, Northwest? A That’s right. 

Q Did you also make arrangements to obtain a loan 
satisfactory to you to complete your purchase? A Yes, 
I did. 

BY THE COURT : 

Q When was this? A That was following that, about 
the second day. Immediately went down there and pro¬ 
ceeded on to that. 

BY MR. RYAN : 

Q And upon completing your arrangements for the 
loan and ordering title, were you in a position to go ahead 
and pay the $12,750 called for? A Oh, yes. 

Q What next took place after you ordered title and 
made the loan commitment? A Went to settle and no¬ 
body showed up. 

Q Before that did you talk to Mr. Kendrick? 

12 A Yes; later on the following week. Mr. Ken¬ 
drick called me and told me he did not want to go 

along with the sale. 
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Q Did he call you or come to see you? A No; he 
called me on the telephone. 

Q And what did you tell him? A Told him that I 
was sorry, that I have made all arrangements, ready to 
go through with it. 

Q And did you and your wife subsequently go to the 
title company when the title was reported ready? A Ev¬ 
erything was ready to settle. 

Q And did you sign and execute the necessary papers 
at the title company? A Yes. 

Q And deposit with the title company the necessary 
money? A Yes. 

Q And the Kendricks have failed at all times subse¬ 
quent to that to complete the sale? A That’s right. 

• • • • 


Cross-Examination 

BY MR. GERTMAN: 

/ 

Q Mr. David, what is your full name? A Elias M. 

David. 

13 Q What country are you from? A I am from 

Syria. I was born in Syria. I am a naturalized 
American. 

Q When did you come to this country? A When did I 
come to this country? 

Q Yes. A In 1908. 

Q How old are you? A I am now about forty-nine, 
sir. 

Q And you say you are a businessman? You are in 
business? A Yes. 

Q What character of business are you engaged in? A 
Am I engaged in now? 

Q Yes. A Restaurant, sir. 

Q And what do you sell in that restaurant? Do you 
sell liquor? A Yes. 

Q How long have you been engaged in the restaurant 
business? A Well, I had a luncheon there for about 
twenty years. 
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Q Have you been engaged in any other business? A 
Any other business? 

14 Q Yes. A We had — before — a long time ago 
we had a grocery store. 

Q Do you own other real estate — A Yes. 

Q — than the lot adjoining the Kendrick property? A 
That’s right. 

Q How many properties do you own? A Oh, I own 
about four or five, maybe — six. 

i 

* • • • 

f 1 

Q Now, when you bought a lot adjoining the Kendrick 
^ property did it have a house on it? A It did. | 

15 Q And when did you buy that property? A 

When did I buy it ? j 

Q Yes. A Well, I am awfully sorry, sir. I just can’t 
remember. I have had it for maybe five or six years. 

Q Did you tear down the building? A Yes. 

Q And did you cut down the lot — put the lot on 
grade? A Yes. 

Q And when you did that did you leave the Kendrick 
property in the air alongside of it? A Yes. I followed 
the line, sir, and left kind of a slope to take care of what¬ 
ever may come down. 

Q How far down did you grade that lot below the base 
of the Kendrick house? A Well, I didn’t go by the grade 
of Mr. Kendrick’s. I leveled it so that when it rained it 
didn’t go on the sidewalk. 

Q Mr. David, do you have a bank account? A Do I 
have a bank account ? i 

Q Yes. A Oh, sure. 

Q And when do you usually make deposits in that 
bank? A Oh, I had the money — I had it in cash. 

Q I did not ask you that. When do you usually 

16 make deposits of your business receipts in bank? 
A It all depends, sir, how busy I am. I usually 

keep enough in the bank that I don’t have to run all the 
time to go over there all the time and make deposits to 
keep up with my checks. ; 
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Q It is customary for you to carry around cash? A 
Yes. 

Q Large sums? A Yes. 

Q How much have you with you today? A I don’t 
know. Would you like to see, sir ? 

Q No. Now, you say you went to Mr. Kendrick’s house 
prepared to buy? A Yes. 

Q Had you any intimation from them that they were 
ready to sell? A Well, it was very encouraging, sir. 

Q You had talked to them over the phone that day? 
A Yes, sir — no. I think I went over and saw Mr. 
Kendrick in person. 

Q Who encouraged you in believing that they would 
sell the property? A Well, when a person sets a price, 
I take it he wants to sell. 

17 Q Did he set a price over the telephone? A 
Yes — no. I went over to see him, sir. 

Q You went over to see him, but you took $12,500 
with you? A Did I what? 

Q $1,250 with you? A Well, after we come down to 
the facts and business of ready to buy, we sort of figured 
out how much the agent would cost, and the building rents 
for $120, and we buy a piece of property — 

BY THE COTJBT: 

Q The question is, When you went over there you had 
$1250 with you? A Yes. 

BY MR. GERTMAN: 

Q And you went there prepared to buy? A Yes, sir. 
Q Is it customary for you to have as much as $1250 
with you? A Yes; yes. 

• • • • 

18 BY MR. GERTMAN: 

Q Mr. David, how was the Kendrick property im¬ 
proved ? A I beg your pardon ? 

Q What is the nature of the improvements on Mr. 
Kendrick’s lot? A Well, it is a four-family unit or apart¬ 
ment house; individual heating plant in each one. 
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Q Individual heating plant in each one? You mean — 
A I think three gas and one Areola, and no basement. 

Q How is the place lighted? A How is it lighted? 
Electric. 

Q Is it a two or three-story building? A Two. 

Q And what do the apartments rent for? 

19 A From what I can understand, the initial in¬ 
come of that building is $120 a month. ; 

Q From whom did you get that information? A Mr. 
Crown, and I think Mr. Kendrick told me that at the 
time, when we were discussing the price. 

Q On July 28, 1945, prior to 6:30 p. m., did you tele¬ 
phone to the Kendricks residence and ask for Mr. or Mrs. 
Kendrick? A Maybe I did. 

Q Did you leave your name? A Yes. 

Q For what purpose did you telephone? A To talk 
to Mr. Kendrick about buying — 

Q And was he there? A I don’t recall, sir. 

Q And did you leave your name for him to call you? 
A I don’t remember that, either, sir. 

Q Then on the same day, at about 6:30 p. m., did you 
again call Mr. Kendrick’s home? A It is too far back. 
I don’t remember that. 

Q Well, you remember some of the details very well. 
Don’t you remember that? A Well, I remember I had 
personal contact and things happened that day, but tele¬ 
phone calls you forget them. ; 

Q Did you telephone Mr. Kendrick the second 

20 time on July 28, 1945, at about 6:30 p.m.? A I 
don’t remember that, sir. I am awfully sorry. 

Q You later on that night went to the Kendricks resi¬ 
dence? A I remember going there to talk for the first 
time and the second time. 

• • • • 

l 

Q Were you prepared that day to buy the property? 
A Not the first time, no. 
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Q You did not have $1250 with you that day? A No, 
sir, I didn’t have it that day — not all of it. 

Q What did you go to Mr. Kendrick’s home for that 
day, on July 28, 1945? A To talk to him about buying 
the building on Pennsylvania Avenue. 

Q And what did Mr. and Mrs. Kendrick tell you? A 
Said that he hadn’t thought very much about selling 
it, but I would come back in ten days or two weeks, and 
then he will talk to me then. He will talk it over with his 
wife and see what he can do. What he had in mind I 
don’t know. 

Q Did he tell you the property was not for sale? 
A No. 

Q On that occasion did you offer them $12,500 
21 for the property? A $12,750,1 think. 

Q I am talking about July 28. A I don’t re¬ 
member that. 

Q Would you say it did not occur? A I beg your 
pardon? 

Q Do you say you did not offer them $12,500? A I 
say I don’t remember, Mr. Gertman. 

Q And didn’t they tell you that they would not sell on 
that occasion ? ^A. I beg your pardon ? 

Q Didn’t they tell you they would not sell the prop¬ 
erty at any price on July 28, 1945? A What day was 
that ? You mean when he called me — 

Q Saturday. 

ME. BY AN: This is 1945, Your Honor. 

A I remember one time he called me on the telephone 
after he took my money and took the receipt and agreed 
to all the terms, and then he called me some time later and 
told me he didn’t want to go through with it. 

BY MB. GEBTMAN: 

Q What I am trying to get you to testify to one way 
or the other, is whether Mr. Kendrick told you, on the 
night of July 28th, that the property was not for sale. A 
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Mr. Ryan, would yon mind refreshing my memory? 

22 MR. RYAN: I can’t refresh your memory, Mr. 
David. 

TELE WITNESS: I mean, when was the receipt given : 
to me? 

THE COURT: August 3rd. This is July 28th. That 
is a few days before this. 

THE WITNESS: No, he didn’t 
BY MR. GERTMAN: 

Q Now, five days afterwards, on August 3, 1945, did 
you again call Mr. and Mrs. Kendrick by telephone? A 
After going there the first time — ! 

Q Answer my question yes or no. A May I have 
that again? 

Q On the night of August 3, 1945, did you call the 
defendants or either of them at their home by telephone? 
A No. I don’t remember, sir. 

Q You say you did not do it? A I don’t remember. 

Q Did you call at the Kendrick home on the night of 
August 3,1945? 

BY THE COURT: j 

Q Were you there? A I was there. I was there 
twice. ! 

BY MR. GERTMAN: 1 

Q Twice that day? A No. Once when I talked to 

him of buying and the following when the receipt was 
given to me. 

23 Q What time did you arrive there on August 3? 
A What time did I what, sir ? 

Q What time did you arrive at Mr. Kendrick’s resi¬ 
dence? A I usually leave my place around 5:00 o’clock. 
I got there about twenty minutes after 5:00,1 guess. 

Q Was it dark? A No. 

Q What time did you leave ? A I don’t know. 

Q What time did you leave the Kendrick residence that 
night? A I don’t know. 
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Q How long were you there? A Is that the first or 
the second visit? 

Q August 3, the last visit. A I was there, oh, I would 
say, three-quarters of an hour, maybe an hour. 

Q What were you doing during that three-quarters of 
an hour or an hour? A Well, we talked about my broth¬ 
ers and what they were doing, and they talked with Mrs. 
Crown, talked with Mr. Crown and Mrs. Crown for a 
long time, and we talked of other things — I don’t know. 

Q You did not talk about the property at all? A Oh, 
yes. We had settled that. 

24 Q Did you tell the Kendricks that you had joined 
the Masonry? A I certainly did. 

Q And what lodge are you a member of? A Pen- 
taipha 23. 

Q Is Mr. Kendrick a Mason? A Yes. 

Q You knew that? A Yes. He told me he was. I 
never met him at the lodge, no. 

Q How much time did you spend talking about the 
real estate ? A Quite a long time. 

Q You went there, didn’t you, that night, to buy that 
real estate if you could? A That’s exactly why I went 
there. 

Q Mr. David, I show you a letter addressed to you 
and written by Mr. C. Clinton James, dated August 22, 
1945, and ask you whether you received that letter (hand¬ 
ing a paper writing to the witness). A Yes. 

Q Now, that letter states, among other things — 

ME. RYAN: Just a minute. I do not know if the letter 
is admissible yet. 

ME. GERTMAN: I ask that it be marked for 

25 identification Defendants’1. 

(Letter dated August 22, 1945, from Mr. James 
to Mr. David was marked Defendants’ Exhibit 1 for iden¬ 
tification.) 

BY MR. GERTMAN : 

Q Mr. David, you stated that subsequent to August 3, 
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1945, at a time that yon stated was about a week later, 
Mr. Kendrick phoned you and told you the deal was 
off; is that right ? A It was a week later, yes. 

Q Didn’t that telephone message occur on August 7? 
A No. That was on the 3rd — I think it was about the 
9th. 

Q What makes you think it was not the 7th but the 
9th? A I just figured from the time it was signed and 
when he called me. 

Q Now, you have stated that you ordered the title at 
the title company? A Yes. 

Q You went there yourself and signed an application? 
A Yes. 

Q Are you sure ? A Yes. 

Q And when did you order the title to be examined? 
A I think the records are here. I don’t remember. 
26 Q Was that on the 7th or the 9th? A I beg 
your pardon? 

Q Was that on the 7th or the 9th of August? A I 
don’t know. 

Q Was it the next day after you got this receipt for 
$1250? A Whatever the records say, it must be that. I 
don’t really remember, because I would pay no particular 
notice to it. 

• • • • 

i 

Redirect Examination j 

BY MB. RYAN: 

Q Mr. David, on August 3rd, when you went to the 
Kendrick house and the $1250 was paid and the receipt 
given, did you have more money with you than $1250? A 
Oh, yes. 

Q You did not give them all the money you had with 
you? A Oh, no. 

Q Do you remember how much more in addition to that 
you had on that occasion? A I had about two or three 
hundred dollars more in my pocket. 
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• • • • 

27 Recross-Examination 
BY MB. GEBTMAN: 

Q Why didn’t you take a check with you instead of 
cash? A I just happened to have the cash. 

Q What? A I always carry it. 

MB. GEBTMAN: That is all. 

(The witness left the stand.) 

Thereupon, 

Thornton 0. Crown 

was called as a witness and, being first duly sworn, was 
examined and testified as follows: 

Direct Examination 
BYMB.BYAN: 

Q What is your name? A Thornton 0. Crown. 

Q Where do you live? A Address is 1451 Pennsyl¬ 
vania Avenue, Southeast, apartment 3. 

Q Those premises, 1451 Pennsylvania Avenue, South¬ 
east, are the premises owned by Mr. and Mrs. Kendrick? 
A Yes. 

Q Comprised of how’ many units? A What? 

28 Q How many units comprise that building? A 
There are four units. 

Q And those are separate apartments, are they, sir? 
A Each one is separate. 

Q How much rent per month do those four units pro¬ 
duce? A I imagine about 120. I didn’t figure it up ex¬ 
actly. 

Q You collect the rents for Mr. and Mrs. Kendrick? 
A Yes. 

Q How long have you lived at that address? A Be¬ 
tween nineteen and twenty years. 

Q Between nineteen and twenty years in the same 
apartment? A In the same apartment. 
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Q During that entire period of time have Mr. and 
Mrs. Kendrick been the owners? A They have been the 
owners, yes. 

Q Now, Mr. Crown, directing your attention to August 
of 1945, do you recall, in the early part of August, re¬ 
ceiving a phone call from either Mr. or Mrs. Kendrick 
about the sale of this property? A I can’t recall that, 
because my wife has been very sick, in a way. She has 
had a paralytic stroke across the optic nerve, and it re¬ 
quired all my attention to some extent. 

Q Don’t you recall a phone call coming to you? A I 
don’t remember, no, sir. 

Q Didn’t you remember it out in the hall here 

29 less than a half hour ago? A Some time ago. 

Q Didn’t you remember that phone call when I 
talked to you out in the corridor less than a half hour ago? 
A Oh, the one about when Kendrick called me on the 
night — 

Q Yes. That is what I asked you. A He called me 
that night and he told me that Mr. David wanted to buy 
the apartment and, of course, naturally, I felt shocked 
over the idea, because Mr. Kendrick has always said to me 
that he would never sell the apartment — he didn’t care 
about selling. 

Q And he called you that night and told you that Mr. 
David wanted to buy it? A And Mr. David called me 
immediately after that. I think it was a matter of a couple 
of minutes’ conversation between Mr. Kendrick and my¬ 
self, because I was stunned with the idea. 

Q What did Mr. David tell you when he called you? 
A Mr. David told me that if he bought the property, why, 
I would remain there just the same. 

Q Those two conversations followed almost simulta¬ 
neously? A Yes, almost; yes. 

Q There is no question in your mind that you 

30 were talking to Mr. Kendrick? A What? 

Q There is no question in your mind but that you 
were talking to Mr. Kendrick? A And Mr. David. 
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Q And that the conversation related to the sale by Mr. 
Kendrick to Mr. David of his apartment? A Ontside of 
that, that’s all I know. I wasn ’t there. 

• • • • 

Louis H . Lancaster 

was called as a witness, and, being first duly sworn, was 
examined and testified as follows: 

Direct Examination 
BY MR. RYAN: 

Q What is your name, sir? A Louis H. Lancaster. 

Q You are employed by whom? A District Title In¬ 
surance Company. 

Q What is your occupation there? A Credit man¬ 
ager. 

Q Does the District Title Insurance Company maintain 
records appertaining to requests for searches of 
31 title ? A Yes, sir. 

Q Are you here in response to a subpoena duces 
tecum today to produce the records in your case No. 
317,869? A Yes, sir. 

Q Will you tell the Court to what property that apper¬ 
tains? A Lot 802 in square 1065, improved by premises 
1451 Pennsylvania Avenue, Southeast. 

Q And what does your title search disclose in so far 
as the record owners of those premises are concerned? A 
Harry T. Kendrick and Leona Kendrick, his wife, as own¬ 
ers by the entirety. 

Q Referring to your records, Mr. Lancaster, will you 
tell the Court on what day title was ordered? A August 
7,1945. 

Q And do your records indicate that an appointment 
was ever made for settlement? A I didn’t bring the 
appointment sheet with me. 
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Q Do your records show that papers were prepared 
for a final settlement? A Yes, sir. 

Q Do yonr records indicate any steps taken on behalf 
of the purchasers to appear and comply with the neces¬ 
sary requirements for making settlement? A Well, 

32 the record shows that the sum of $3,176.72 was de¬ 
posited with the company. 

Q Together with the proceeds of a first trust loan? A 
Well, the proceeds were never received. 

Q I ask you to refer to your settlement jacket and see 
if there is a settlement sheet there, sir. A Yes, sir. 

Q This is the original settlement sheet prepared by 
your company? A Yes, sir. 

Q Does that indicate how much was required to be 
placed with your company by the purchasers to complete 
this settlement? A The purchase price was $12,750. 
THE COURT: Let me see the settlement sheet. 

(The witness handed a paper writing to the Court.) 

BY THE COURT: 

Q The sheet shows that there was a deposit of $1250 
and a first deed of trust of $8500; is that correct? A Yes. 

Q What your company needed to settle was $3,176.72? 
A Yes, sir. 

BY MR. RYAN: 

Q Was a check for that amount deposited with you, 
sir? A Yes, sir. 

Q And was a deed of trust executed by Mr. 

33 and Mrs. David for the amount required on the loan, 
$8,500? A Yes, sir. 

MR. RYAN: Your witness, Mr. Gertman. 

C ross-Examination 
BY MR. GERTMAN: 

Q Was the $8,500 ever deposited with the company by 
the Eastern Building Association? 

THE COURT: That was the first trust. 
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ME. RYAN: Eastern Building & Loan was making 
that trust 

THE COURT: Not the title company? 

MR. RYAN: Not the title company. 

BY MR. GERTMAN: 

Q The first deed of trust was being given by the pur¬ 
chaser, David? A Yes, sir. 

Q The proceeds of this deed of trust were never de¬ 
posited with the title company? A No, sir. 

Q Mr. Lancaster, in whose handwriting is this appli¬ 
cation for the examination of the title? 

MR. RYAN: If he knows. 

BY MR. GERTMAN: 

Q If you know. A I don’t know whose handwriting 
that is. 

Q Who ordered the examination of the title? 

34 MR. RYAN: Just a minute. If he knows. 

BY MR. GERTMAN: 

Q If you know. A Well, the order indicates that it 
was ordered by Eastern Building Association. 

• • • • 

Q Title was not ordered, according to this application, 
by Mr. David himself ? A No, sir. 

• • • • 

Redirect Examination 
BY MR. RYAN: 

Q Title was ordered by the same building associa¬ 
tion to whom that trust ran? A Yes, sir. 

Q And did I understand you, in response to Mr. 

35 Gertman’s question, to say that the proceeds of this 
loan were not deposited with your company? A 

Yes, sir. 

Q Were not or were ? A Were not. 

Q Does not your original settlement sheet prepared in 
this case indicate that the proceeds of the first trust loan 
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of $8500 are credited against the sale price? A Yes, sir. 

Q Is there anything more necessary to be done by the 
purchaser to comply fully with the sale of $12,500 than he 
had done at this time? A I could not answer that ques¬ 
tion. 

MB. RYAN: That is all. j 

I would like to offer the settlement sheet in evidence. I 
understand he has a photostatic copy that can be sub¬ 
mitted or substituted. 

THE COURT: Very well. 

MR. GERTMAN: Before Your Honor admits it, may 
I ask another question? 

BY MR. GERTMAN: 

Q It is customary for the title company to make up 
these settlement sheets in advance of settlement, is it not? 
A Yes, sir. ! 

Q Those settlement sheets are made up for the 

i 

36 information of the purchaser and the seller? A 

Yes, sir. 

Q It does not necessarily mean, because a settlement 
sheet has been made up, that the papers and the money 
are in the possession of the title company for the purpose 
of making settlement? A No, sir. 

MR. GERTMAN: I object to the settlement sheet being 
offered in evidence. 

BY MR. RYAN: j 

Q Was there a check for $3,176.72 deposited wtih your 
company, Mr. Lancaster, on the date of settlement? A 
On November 1, 1945, we received a check — your check — 
drawn on Liberty National Bank, in the sum of $3,176.72. 

Q And was that the amount that your settlement sheet 
shows was required of the purchaser to settle it? A Yes, 
sir. I 

MR. RYAN: I would like to offer in evidence the settle- 

i 

ment sheet. 

MR. GERTMAN: I object to it, if Your Honor please. 

THE COURT: On what ground ? 
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MR. GERTMAN: I object to it on the ground that 
it proves nothing. 

THE COURT: I will admit it. 

(Settlement sheet was received in evidence as Plaintiff’s 
Exhibit 2.) 

37 Recross-Examinaiion 
BY MR. GERTMAN: 

Q Mr. Lancaster, you hold in your hands here a blue 
paper, marked, “The District-Washington Title Insurance 
Companies, Case No. 317869, name, Elias M. David, Lot 
802, Square 1065,” with the date, 11-1-45. 

'What does that paper represent? A That is the ledger 
account for the trustee account — money held in trust. 

Q It is a ledger account between the title company and 
Elias M. David? A Yes, sir. 

Q It shows the money that has been received by the 
title company for the account of and for the use and bene¬ 
fit of Mr. David; is that correct? A Yes, sir. 

Q And what items are shown on that account as money 
received by the title company for the use and benefit of Mr. 
David in connection with Lot 802, Square 1065 ? A A de¬ 
posit on November 1, 1945, of a check of Harry L. Ryan, 
Jr., for $3,176.72. 

Q What else? A That is the only credit. 

Q That is the only credit. Now, what debits? A On 
August 13,1946, the balance of that deposit remain- 

38 ing after deducting $71 for charges, or in the amount 
of $3,105.72, was drawn to Mr. Harry L. Ryan, Jr., 

returning the balance of the deposit. 

Q Now, if the Eastern Building Association had turned 
over to the District-Lawyers-Washington Title Insurance 
Company the proceeds of the loan which they were making 
on this property to Mr. David of $8500, would that appear 
on this blue sheet as a credit? A Yes, sir. 

Q Does any such item appear there? A No, sir. 
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39 ME. BYAN: That is the plaintiffs case. 

• • • • 

40 Thereupon, 

Harry T. Kendrick, 

one of the defendants, was called as a witness and, being 
first duly sworn, was examined and testified as follows: 

I 

Direct Examination 

BY ME. GEBTMAN; 
Q Your name is Harry T. Kendrick? A Yes, sir. 

Q And your wife’s name is Leona Kendrick? A Yes, 
sir. j 

Q And together as joint tenants you own property 
known as premises 1451 Pennsylvania Avenue, Southeast? 
A Yes, sir. 

• • • • 

Q How long have you owned this property? A I 
bought it in June, 1921. 

Q What did you pay for it? A Ten thousand five 
hundred. 

i 

Q And did you live there for a while? A Yes, sir. 
We were living there when we bought it, and we lived there 
until 1936; sixteen years, I think it was. 

Q And what improvements have you made in the 

41 property since you bought it? A Well, it amounts 
to about $2500. I put in it — the first thing was the 

water meter, required by the District Government, and 
then I put in the electric lights, which was about $340. I 
put in water heaters in each apartment, about $75, and I 
put in gas furnaces in three of the apartments gas. The 
other one still has the Areola — that cost about fourteen 
hundred — and I put in a storage water heater in one of 
the apartments, over a hundred dollars. All together 
about $2500 has been spent. I also put a retaining wall out 
front, in front of the property, a gray stone wall that cost 
me approximately a hundred dollars. 
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Q How many of these improvements have yon made 
within the last few years? A Well, the last large im¬ 
provement was a retaining wall along the side of the 
bnilding. 

Q When was that done? A In 1941. It was neces¬ 
sary on account of the lot being dng down to street level. 

Q Mr. Kendrick, what do these apartments rent for? 
A Well, it is a snm total, gross total of 125 a month. 

Q And what is the gross of the taxes, insurance, and 
average cost of upkeep? A Well, in 1946 the net 

42 income was around $1200 on the property. 

Q During the year 1946 the income was around 
about $1200? A Yes, sir. 

Q That is, according to your records? A Yes, sir. 

Q What kind of condition is the property in? A It is 
in very good condition. 

Q Do you own any other real estate? A Yes, sir, one 
house, our dwelling, where we live at 120 Jefferson Street, 
Northwest. 

Q You bought that since you moved from Pennsylvania 
Avenue? A Well, at the time we moved I bought it. 

Q You bought that property when you returned to this 
country from the first war? A Yes, sir. 

Q How old were you then? A I was about twenty- 
seven. 

Q Were you married then? A No, sir. We married 
soon after I returned from overseas. 

Q You and your wife lived there? A Yes, sir. 

43 Q How many years did you say? A We were 
there about sixteen years. 

Q You were in the first World War? A Yes, sir. 

Q Combat service? A Yes, sir. 

Q Where? A In Belgium. I saw service in Belgium 
and France, but actual combat in Belgium, under fire. 

Q Mr. Kendrick, prior to July 28, 1945, did Mr. David 
approach you to buy this property? A Yes, sir; he did 
on several occasions. 
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Q Did you ever approach him? A No, sir. 

Q To sell it to him? A No, sir. 

Q Now, on what occasions, if you can remember, did 
he approach you to buy it? A Well, I couldn’t recall the 
dates, but quite a number of years before this incident 
took place. 

Q And what did he tell you to induce you or to encour¬ 
age you to sell the property to him? : 

ME. RYAN: What occasion is this? Just a minute. 
Was this several years ago that you are talking about now? 

THE WITNESS: That’s what I understand, yes, sir, 
before this incident came up. 

44 ME. EYAN: All right. 

THE WITNESS: He told me on several occa¬ 
sions that I had better sell him the property, because he 
owned the lot next door and he said if he put up a three- 
story building on that lot we would have difficulty in rent¬ 
ing the property because of the fact that it would cut 
off our light. If he put up a three-story building it would 
cut off our light and it would come out to the building line. 
The building sets back of the building line about five feet. 

He said if he built it he was permitted to come out to the 
building line. Of course, it would cut off the light from 
our property and make it dark, and we would have diffi¬ 
culty in renting the property. 

Well, I always told him to go ahead and build what he 
wanted to. We would make out somehow. We wouldn’t 
have any trouble. He never offered me any amount for 
the property — on those occasions, I mean. 

BY ME. GEETMAN: 

Q Did he say anything about the roof of the property? 
A Well, not at that time that I am speaking of, no, sir. 

Q How many times did Mr. David approach you prior 
to July, 1945 ? A Well, it would be hard to say how many 
times. It was more than once, I know. 

45 Q What did you tell him on that occasion? A 
Told him we didn’t want to sell the property, we had 
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an income there, an investment, and it would be foolish 
for us to sell the property. 

“Well,” he said, “you’d better sell before I build, be¬ 
cause you would not be able to get as much for it and 
probably not be able to rent it.” 

I said, “We will take a chance on that. ’’ 

He at one time showed me plans which was supposed to 
be a three-story building, but he never showed me the plans 
for the third story. He said he had never got those ready 
yet 

Q Bid he ever say anything about putting a fruit stand 
adjoining your property? A Yes. On July 28th, which 
was a Saturday — 

Q I mean prior to that. A Prior to that, no, sir. 

Q Bid Mr. Bavid call your home by phone on July 28, 
1945, and, if so, what time was it that he called? A Well, 
the first time he called I don’t know what time it was. My 
mother-in-law took the message. I wasn’t at home. When 
I came in, I would say about 5:30, there was a message. 

She told me there was some Mr. Bavis wanted me to call 
him and gave me this number. I didn’t know who it could 
be. I couldn’t recall anyone by the name of Bavis. 
46 So I called that number and I said, “Boes anyone 
want to speak to Kendrick? 

He said, “Yes. It’s me. Bon’t you know me? Bave. 
Hi, fellow.” 

I didn’t know him at first. 

He said, “ It’s Bavid. It’s Bavid. ’ ’ 

I said, “What’s on your mind?” 

He said, “Well, I want to talk to you about that lot next 
door. I have a chance to rent it to a man who will put a 
fruit stand on there.” He said, “If I did, there would pos¬ 
sibly be some odor or complaints from your tenants about 
the fruit stand. I thought maybe you would object to it.” 

I said, “I have nothing to do with what you do with your 
lot If there are any complaints, I guess the Police Be- 
partment can do anything about those that may be made.” 
I said, “Go ahead and do what you want with your lot.” 
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He said, “Why don’t you sell me that building?” 

I said, “That building is not for sale. We don’t want to 
sell. We have an income there. What would we do with 
the money if we sold it? We couldn’t get the income on 
it, whatever it might be, commensurate with what we are 
gettingnow.” 

He said, “Well, how much will you take?” 

I says, “I don’t know. I guess any property can be 
bought for money enough, but I wouldn’t know what to to 
say. I would have to have time to think on that be- 

47 fore I would say how much we would take for the 
building.” 

He said, “How soon would you know?” 

I said, “Well, my wife was joint owner in the building 
and I know she doesn’t want to selL” 

Q When he put the telephone up and rang off, what did 
he say? A He said, “Well, can you talk it over with your 
wife and let me call you back?” 

I said, “Well, she isn’t here.” 

He said, “What time will she be there?” 

I said, “She should be here by 6:30.” 

He said, £ ‘Well, let me call you back by 6:30.’’ 

I said, “All right.” 

When she came I told her about the call, and she said, 
“I don’t want to sell the property — we don’t want to sell 
that property.” 

So he called, I would say, about 6:30. 

Q Your wife is employed by the government? A Yes, 
sir. 

Q You are employed by the government? A Yes, sir. 

Q Where are you employed? A Post Office Depart¬ 
ment. 

Q How long have you been there? A Thirty years. 

48 Q As clerk? A Yes, sir. 

Q Where is your wife employed? A Now in the War 
Department. 

Q Have you any children? A No, sir. 


i 
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Q Now, did Mr. David call you again that night? A 
Yes, sir, he called. 

Q What time? A I would say it was about 6:30. 

Q Had your wife returned? A Yes, she was there. 

Q What did he ask you on that occasion A He said, 
44 How about it? What about what I asked you?” 

I said, “Well, we don’t want to sell the property.” 

Q Did you tell him you had talked it over with your 
wife? A Yes. 

Q What did you tell him? A Told him she didn’t 
want to sell and we didn’t want to sell the property. 

Q What time do you think that was? A That was 
about 6:30. 

49 Q What? A About 6:30. 

Q Had you had your dinner? A We were get¬ 
ting ready to have it when he called on the phone. 

Q Did Mr. David call again that night? A Well, in 
conversation he said, “Well, I will come out to see you.” 
He said, “I will come out to see you,” and that concluded 
the telephone conversation then. 

Q Did he come? A He came. 

Q What time did he reach your home? A Well, I 
would say about something after 7:00 o’clock. We had had 
dinner by the time he got there. 

Q What time did he leave your home? A It must 
have been after 9:00 o’clock. 

Q What was the talk about between the time that he 
arrived and the time that he left? A Well, when he first 
arrived he was very, very friendly, and he talked to my 
wife and I about his children and about her sister — vari¬ 
ous friendly things of that kind. 

Finally he approached the subject of selling the property. 
We told him we didn’t want to sell the property. What 
would be the sense of our selling the property when we 
had an income there? 

And he said, “Well, if you don’t sell it now, why, I 

50 will put up a building on that lot and it will cut off 
light. It will come out in front and cut you off on 
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the front and on the side. If yon don’t sell now, you may : 
not be able to get much for it later on and you will probably 
have trouble renting it. ’ ’ 

I said, ‘ 4 Well, we will take a chance on that. ’ ’ 

He wanted to know how much the income was per month. 

I told him, and he says, “Well, I will make you an offer 
of $12,500. Now,” he says, “if you will do this, if you will 
take — if you will sell it to me for $12,500,1 will give you 
$2500 on the Q. T. Nobody will know about it but just the 
three of us, and I will put this deal through at $10,000 and 
you won’t have to pay any income tax on that $2500.” 

BY THE COURT: 

Q Income tax? A Yes, sir, on whatever profit we 
would make. j 

Q Capital gain? A Yes, sir, I suppose that’s what he 
meant. | 

So we, not expecting to sell, made no comment on that 
proposition whatever. 

We told him we would not take any $12,500 for the prop¬ 
erty ; what would we do with the money, anyway ? 

BY MR. GERTMAN: 

Q At that time did he say anything about the condition 
of your property? A Not that time, no, sir, except 
51 that he said, well, the pipes in the walls must be get¬ 
ting old, because the building has been up there a 
long time, and, naturally, there would be more repairs to be 
made. I 

Q Did he say anything about the roof? A I don’t 
think he did that time. 

Q What did you tell him when he offered $12,500? Did 
you take it or refuse it? A We told him we would not 
think of taking $12,500. 

Q What did you tell him about whether or not the; 
property was for sale? A We told him we would not sell. 

Q Has your property ever been on the market for sale?- 
A No, sir. 

Q Have you ever put it in the hands of any broker for 
sale? A No, sir. ; 
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Q Later, on August 3, 1945, did Mr. David phone you? 
A No, sir, not that time. 

Q Phone your house? A No, sir. 

Q Did he come to your house? A He came to our 
house, yes, sir. 

Q What time did he come? A Well, I would say it 
was something after 7:00 o’clock. 

52 Q Did you know he was coming? A No, sir. 

Q Was your wife home? A She had just got¬ 
ten home, yes, sir. 

Q What time did he arrive there? A It must have 
been about, I would say — about a quarter after 7:00. 

Q And what time did he leave? A Well, it seems to 
me at least 9:30. It was after 9:00 o’clock. It must have 
been 9:30. He stayed a long time. 

Q Had you and Mrs. Kendrick had dinner before he 
arrived? A No, sir. The dinner was ready when he ar¬ 
rived and we didn’t eat until he was gone. 

Q What did he talk about on that occasion? A When 
he came in he said, ‘‘Well, how about it?” 

My wife was upstairs. 

I said, ‘ ‘ How about what ? ’ ’ 

He said, “How about selling your property?” 

I said, “We don’t want to sell. We have decided not to 
sell it” — in fact, not decided, but we continued to say we 
don’t want to sell the property. 

He said, “Where’s Mrs. Kendrick?” He said, “I want 
to talk to Mrs. Kendrick.” 

I said, “She’s upstairs.” 

53 He said, “I want to talk to her about it.” 

So I said, “Well, I will call her, if she wants to 
come down.” 

She had just arrived, was changing her clothes, so I 
called her, and she came down, and he asked her — started 
talking very friendly to her, as he always did, and he talked 
about her sister, about his boy overseas, and I think that 
was the occasion that he told me he had moved from Bar- 
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ney Circle out northwest. He had bought a house out there. 

Finally he broached the subject of the property, and she 
told him, 44 We don’t want to sell that property.” 

44 Well,” he said — he talked some more along the same 
line, about the place getting old, and if he built next door, 
why, it would interfere with our renting the property, and 
we would get less money for it. 

Then he brought up this proposition about the income 
tax, about the $2500 on the Q.T., again. 

I said, 4 4 Well, now, if we were going to sell that prop¬ 
erty, we would certainly not engage in any such deal as 
that, because that would be crooked, that wouldn’t be 
right. 

He said, 44 I wouldn’t do anything against the govemf 
ment, but if you can beat the income tax, you might as well 
do it.” 

We said we would not think of such a thing. 

Well, he took out some money and counted out $1250, 
and he said — I 

54 Q Let me ask you, before that, did he say any¬ 
thing about having joined the Masons? A Yes, sir. 
He told us he had gotten two degrees in the Masonic Lodge, 
but he couldn’t pronounce the name of the lodge in which 
he was joining, and he never did indicate to us what lodge 
it was — some lodge out of the Masonic branch. 

Q Were you a Mason? A Yes, sir. 

Q Did he say anything about getting with you on the 
square? A Yes. 

My wife said to him, 4 4 Now, listen, please. If you are a 
member of the Masonic Lodge and my husband is, you 
know that any transaction between the two of you would 
have to be on the square ? Do you know that ? ’ ’ 

He said, 4 4 Oh, yes, I know that. ’ ’ 

Q Did he make an offer of $12,750 up there? A He 
increased his offer. 

Q Tell the Court, in your own way, about that. What 
did he do? A He offered us then $12,750. He spoke of 
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the fact that we would be saving the commission if we dealt 
directly with him, and he said he thought the commission 
would be about a thousand dollars. 

We didn’t know it would be that much. We didn’t 

55 know what it would be. 

He said, 44 I will give you $12,750 cash.” 

At that time is when he spoke about the $2500 on the 
Q.T. again. He would give us that on the Q.T. and nobody 
would know anything about it but the three of us. 

Q Did he say anything about the $1250, about carrying 
it with him? A He took out some money out of his 
pocket and counted out $1250, and said to my wife, 4 * Count 
that money.” 

She said, “I don’t want to count it. Why should I count 
it ? I don’t want your money. ’ ’ 

He said, 44 You never say that much money before.” 

She said, “I guess I have. I used to be a cashier and 
made up deposits for the bank.” 

“Well,” he said, “you know, it’s dangerous for me to 
carry this much money around with me, and I don’t want 
to carry this money around. You take this as a deposit on 
the place and give me a receipt, and if you still don’t want 
to sell the property, give me back the money and I will give 
you the receipt, and the deal will be off.” 

She said, 44 David, is that on the square?” 

He said, 44 That’s on the square,” he said, 44 but if you 
keep on saying that, you will break my heart.” 

Well, she took the money just to satisfy him and counted 
out that it was $1250. She tried to give it back to 

56 him. He wouldn’t take it. So she laid it on the 
table. 

Q Prior to that did you telephone Mrs. Crown? A 
Yes. My wife told him she had friends. If we considered 
selling the property, we would want to talk with friends. 

He said, 44 Who are they?” 

She said, 4 4 Mr. and Mrs. Crown are very close friends, 
living in the building.” 
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He said, ‘ * Go ahead. Call them np.’’ 

I called up. Mrs. Crown answered the phone. 

Q I just wanted to know whether you did that. A I 
called up. 

Q Tell the Court again exactly what Mr. David told 
you when he counted out the money. In the first place, who 
wrote the receipt? A I wrote the receipt. 

Q Who dictated the contents of the receipt? A Mr. 
David. ' 

MR. RYAN: I object to that. The receipt speaks for 
itself. Who dictated it is not material. 

THE COURT: I will overrule the objection. 

THE WITNESS: Well, he told me what to put on there. 

I said, “Well, it is just a receipt for the money.’ 7 

He said, “You put what I tell you on there.” 

He told me what to put. 

57 BY MR. GERTMAN: 

Q And you put on the receipt what he told you 
to put? A What he told me to put, and I signed it, and 
then he insisted that my wife sign it. She didn’t want to 
do it. 

Q Have you ever been in business? A No, sir. 

Q Has your wife ever been in business? A Well, she 
worked as a cashier. 

Q Outside of that? A No, sir. 

7 j 

Q Never been in business on your own account? A No, 
sir. 

Q Have you ever had business experience other than 
what you have gained as a government clerk? A No, sir. 

Q Now, I did not quite hear your testimony as to what 
happened before you signed that receipt. Just what did 
he say to you when he handed you the $1250 and you signed 
the receipt? WTiat did Mr. David say? A He said, 
“Now, if you will just accept this money and give me a 
receipt for it.” He said, “I am going to have to carry it 
around with me. I will take back the money and give you 
the receipt.” ! 
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Q When? A Well he didn’t specify any time. 

58 Q On what condition was he to take back the 
money and to give back the receipt? Was something 

to happen? A If after thinking it over further we were 
still of the same opinion that we didn’t want to sell, let him 
know, and that the deal would be off, and we took the 
money under that stipulation, with that understanding, ex¬ 
pecting he would do what he said. 

Q Now, did you rely on his statement at the time you 
gave the receipt? A Yes, sir. It was made on the 
square. 

Q Would you have given that receipt had he not made 
that statement to you? A No, sir. 

Q Was that statement heard by Mrs. Kendrick? A 
Yes, sir. 

Q Was anybody else present? A No, nobody else. 

Q Except Mr. David, of course? A The three of us. 
Q Did you believe that statement to be true when he 
made it — that if you decided not to sell the property he 
would give you back the receipt and take back the money? 
A Yes, sir. We took that on good faith, according to what 
he said. 

Q Did it happen later on that you continued or 

59 concluded that you did not want to sell the property 
and you so notified him ? A Yes, sir. 

Q Did you phone him? A Yes, sir. 

Q What day? A On Tuesday, August 7, was the day. 
On Tuesday after the 3rd. 

Q What did you tell him? A I told him, I said 
“Dave” — I always call him — “you know that proposi¬ 
tion you made to us and that promise you made that if we 
wanted to give that money back that you would accept 
it” — 

Q Accept it and what? A And give us back the re¬ 
ceipt. 

I said, “We want to do that now. We have decided that 
we want to give the money back. ’ ’ 
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He said, 4 ‘It’s too late.” 

Q He said, “It’s too late”? A He said, “It’s too late 
to give it back.” He said, “I have already tamed it over 
to the title company to have the title searched.” 

Q What else did he say? A He said, “I have made 
an arrangement with an oil company to pat ap a gasoline 
station on those two lots.” 

60 Q It was too late. Did he deny that there was 
any sach arrangement as yoa have testified to? A 

No, sir, he didn’t deny it. 

Q Made between yoa and him and yonr wife? A No, 
sir, he didn’t deny that. He simply hang ap the receiver. 

Q Did he say something aboat a lawyer on that occa¬ 
sion or a judge? A After saying that it was too late, 
that he had made arrangements with the title company, I 
said, 4 ‘That can be stopped, becanse they don’t start work 
on a title right away. ’ ’ 

He said, “I have made arrangements with an oil com¬ 
pany. They are drawing plans for a gasoline station on 
those two lots.” 

I said, “Well, we don’t want to go throngh with the 
deal.” 

He said, “The judge will have to decide that. You will 
have to see a lawyer,” and he hung up. 

Q Prior to August 7 had you consulted Mr. James or 
any other lawyer about this transaction? A No, sir. 

Q Now, on August 7 did you employ Mr. James to write 
this letter to Mr. David, which was dated August 22,1945, 
(handing a paper writing to the witness)? A Yes, sir. 
Yes, sir, I did. 

Q And the letter is identified as Defendants’ Ex- 

61 hibit 1. Did you get a reply to that letter? A Per¬ 
sonally, no, sir. Through Mr. David’s attorney. 

• • • • 

BY MB. GEBTMAN: ! 

Q At the time you signed this receipt dated August 3, 
1945, did you consider it a contract? A No, sir. 
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Q Or a memorandum of a contract for sale? 

MR. RYAN: I object to that. What be considered it is 
not material 

THE COURT: Sustained. 

Q At the time you signed this receipt on August 3, 
1945, and you accepted the $1250, did you have any inten¬ 
tion then of selling the property to David? A No, sir. 
BY THE COURT: 

Q You say you had no intention of selling it? A No, 
sir. 

Q Why did you call up Mr. Crown? A Well, we 
were more or less upset that he stayed there so 

62 long — 

Q There was nothing to be upset about if you had 
no intention of selling the property, was there? A Well, 
he said, “Call up Mr. Crown. See what he thinks about it.’’ 

Q Why did you call him if you had no intention of sell¬ 
ing the property? A Well, we called more at his sugges¬ 
tion than anything else, to see how Mr. Crown would feel 
about it. 

Q Feel about what? A If we should decide to sell. 

Q But you had no intention of selling it? A Well, we 
didn’t want to sell it. 

Q You just testified that you had no intention of sell¬ 
ing the property? A That’s right. 

Q What was the necessity of calling Mr. Crown if you 
had no intention of selling it? A Well, it was his sug¬ 
gestion to call Mr. Crown. 

Q I understand it was his suggestion that you call Mr. 
Crown, because he was trying to buy the property, and 
you had advised him that Mr. Crown had certain feelings 
about the property being sold, but you having testified that 
when you gave that receipt on August 3, 1945, you had no 
intention at all of selling the property, why wns it 

63 necessary at all for you to call Mr. Crown? A Well, 
we had called Mr. Crown before. 

Q Why? A Before the receipt was given. 
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Q Why? A Well, as I jnst said, at his suggestion. 
He was trying to induce us to sell the property. 

Q What has he got to do with it? A Mr. Crown? 

Q Yes. A Well, he is the manager of the property 
down there. 

Q All right. You had no intention of selling it, did 
you? A No, sir. 

Q Why did you call Mr. Crown? A I don’t know. I 
can’t answer any more, Your Honor, than I just said. 

BY MR. GERTMAN: 

Q Mr. Kendrick, did you offer to return the $1250 to 
Mr. David? A Yes, sir. 

Q Did he refuse to accept it? A Well, he said it was 
too late, that he wouldn’t accept it. 

• • • • 

• i 

64 Cross-Examination 

BY MR. RYAN: 

Q Mr. Kendrick, you and Mr. David had been talking 
about the purchase and the sale of this property for a 
number of years, hadn’t you, before this occurrence took 
place? A Yes, we had. He always approached me. I 
never approached him, because I didn’t want to sell the 
property. 

Q For how many years had those negotiations been 
going on before this particular occasion of August 3rd? A 
Well, it would be hard to say. I don’t even know what year 
he bought the property, except he stated a while ago, but I 
know at various times that he did say to me, “You ought 
to sell me that property.” 

Q And that had been going on over a period of years, 
ever since he purchased the house and the lot next to you, 
isn’t that true ? A Off and on, once in a while. 

Q And during the course of those negotiations Mr. 
David told you various reasons why he wanted it, that he 
wanted to build a three-story building, that he wanted to 
do this, that he wanted to do that, and he wanted to do the 
other? A Yes, sir. 
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Q And on all those occasions yon told him yon were 
not interested in selling; had no intention of selling? 

65 A Yes, sir. 

Q And during that period of time you were en¬ 
joying income from this property? A Yes, sir. 

Q To get down to the 28th day of July, 1945, how do 
you fix that date in your mind as being the occasion on 
which Mr. David called you? A Well, as soon as we saw 
we were going to have difficulty with him, we wrote down — 
we made a memorandum of the dates and happenings. 
BY THE COURT: 

Q Have you got that with you? A Yes, sir. 

Q The memorandum? A Yes, sir. 

Q When was that written? A It was written — I 
don’t know the date of it. I believe it is dated. 

(After looking at some paper writings) No, sir, it 
doesn’t have a date on it, but I know we wrote it shortly 
after his telephone call where he refused to take back the 
money, because we knew if we went to court it would be 
some time before it came up, and we couldn’t rely on our 
memories of all the details and facts, and we wrote down 
the facts. 

BY MB. RYAN: 

66 Q Mr. Kendrick, are you testifying that this took 
place on July 28, 1945, because you remember it oc¬ 
curring on that date or because this memorandum which 
you prepared said it took place on the 28th of July? A 
Well, we remember it too — 

Q I ask you, How do you remember it, sir? A Well, I 
remember it mainly by being — it being written down. I 
didn’t have to carry it in mind. 

Q Isn’t it a fact that you are testifying to His Honor 
here that this took place on the 28th of July because that 
is the date you wrote down on this memorandum? A 
Well, it depends on what you refer to. The first telephone 
call was made on the 28th. 

Q That is what I am referring to — the first telephone 
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call that culminated in this final receipt. A Yes, sir. We 
can remember it also by the fact that it was on a Saturday. 
Q It was on a Saturday? A Yes, sir — on a Friday, j 
Q Pardon? A This was on a Friday. I correct my¬ 
self. That was Friday, the 28th. 

Q The 28th was a Friday? A Yes, sir. 

67 Q What day was the 3rd of August on? A I 
would like to correct myself again, Your Honor. 

BY THE COURT: 

Q What is that? A I just told him that the 28th was 
on Friday. 

Q He wants to know what day August 3rd was on. 

MR. GERTMAN: I think he has a right to correct his 
testimony, Your Honor. He has asked permission. 

THE COURT: Oh, I did not hear him say that. 

MR. GERTMAN: I did. 

THE WITNESS: I told Mr. Ryan that the 28th was on 
a Friday. 

THE COURT: What do you mean by that ? 

MR. GERTMAN: I mean what I say. Your Honor 
interrupted him when he wants to correct himself. 

THE COURT: You shouted “I did” when I said I did 
not understand him to say that. 

MR. GERTMAN: I did. That is why I called it to 
Your Honor’s attention. 

THE COURT: I thought he was referring to August 
3rd. 

MR. RYAN: He testified the 28th of July was a Friday. 
My next question was, When was August 3rd? 

BY THE COURT: 

Q You want to correct your answer? A Yes, sir. 

BY MR. GERTMAN: 

68 Q What is your correction? A July 28th was 
on Saturday. 

BY MR. RYAN: 

Q When was August 3rd? A That was on Friday. 

Q You remember that the 28th was on Saturday. Why 


i 
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is that fixed in your mind as being the date of this call? A 
Well, as far as the date goes, of course, I have my memo¬ 
randum, just in case I did forget. 

Q Then, you have no independent recollection other than 
this memorandum that you wrote after the deal was all 
over, after the matter was concluded, and David refused to 
accept the deposit? A That is right. 

Q On the 28th why did Mr. David tell you he wanted to 
buy the property ? A Why did he tell me ? 

Q Yes. What was his purpose on that day? A Well, 
he told me that he was considering this renting of the prop¬ 
erty to a man who wanted to erect a fruit stand there, and 
that if he had a fruit stand there, there probably would be 
complaints from the tenants. If he owned the property he 
could take care of the complaints. 

Q What did he ask you on that occasion about 
69 what price you wanted for the property? A He 
asked me ‘‘How much you would take for it.” 

Q What did you tell him? A I told him I didn’t 
know. It wasn’t for sale, and if it were for sale, I don’t 
know how much I wanted. I couldn’t say offhand. It wasn’t 
for sale. 

Q Isn’t that the occasion in which the conversation took 
place in which you told Mr. David that you would think 
it over and talk it over with your wife? A No, sir. 

Q There were some circumstances under which you 
were willing to enter into a sale, were there not? A Well, 
I told him that any property could be bought for money 
enough. 

Q After he got through with that telephone conversa¬ 
tion you had not precluded any further bargaining, had 
you? You had not told him absolutely, “Now, this is it. 
I am not going to sell to you”? You left him with the 
understanding that any property could be bought at a 
price, didn’t you? Yes, sir. 

Q So when was the next occasion after that that you 
heard from Mr. David? A Well, the same day, about 
6:30. 
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Q How did you hear from him then? A By tele- ' 
phone call. 

Q How long after the first conversation was it 

70 that this telephone call took place? A I don’t re- , 
call the exact time of the first telephone call — it 

was in the afternoon — but this second one on the 28th 
was about 6:30. 

Q The first telephone call was in the afternoon? A 
Yes, sir. 

Q About what time? A It must have been after 5:00 
o ’clock, because I work till 5:15. 

Q So it was about an hour prior to the second one, 
wasn’t it? A I would say so. 

Q And the second phone call you talked to David again. 
Was price discussed on that occasion? A Well, he said, 
“How much will you take for it? 

I told him we wouldn’t take less than fourteen thousand 
if we wanted to sell. 

Q That you would not take less than fourteen thousand 
if yoji wanted to sell? A Yes. 

Q Now, do you know what the commission on fourteen 
thousand would have been? A No, sir. 

Q What did Mr. David say to fourteen thousand? 

A *‘ Oh, ’ ’ he said , 11 you are being awful hard on me, 

71 aren’t you?” 

I said, “I don’t know why we are being hard on 
you. We don’t want to sell it anyway. ’ ’ 

Q “But if I want to sell, I would take fourteen”? A 
I wouldn’t take less than fourteen. 

Q And that conversation took place on the 28th of 
July, on the second phone call, about 6:30 in the eve¬ 
ning? A Yes, sir. 

Q Did Mr. David come over to see you after that on 
the 28th? 

• • • • 

I 

THE WITNESS: Yes. He said, “I will be out to see 
you,” when he concluded the conversation. 
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BY MB. RYAN: 

Q That was the conclusion of your conversation — “I 
will be over to see you?” You did not tell him, “Don’t 
come,” did you? A No, sir. 

Q How long after that was it that he did come? A 
Well, more than a half hour; I would say between a half 
hour and an hour, approximately. 

Q Did you and your wife have time to eat dinner on 
that night before Mr. David got there? A Yes. 

72 We were through when Mr. David got there. 

Q Mr. David came over, and who was present? 
A My wife and I and David. 

Q Did you have a conversation about the fourteen 
thousand? A Well, as I told Mr. Gertman, we talked 
about the property and how he would like to have it, and 
he finally offered us 12,500. 

Q And you were then still asking fourteen thousand? 
A Well, we had no intention of selling at less than that, 
but we didn’t want to sell it at all. 

Q But you had told him that it could not go for less 
than fourteen? A That’s right. 

Q Then he said, “I will give you twelve five, and in 
order that you can be protected, you can have $2500 of it 
on the Q. T. ” ? A That’s right. 

Q By the way, when you were dealing with $12,750, 
part of that was on the Q. T.? A The same proposition 
was brought in on that, when he made that offer. 

Q Why, then, when you made this receipt did it show 
for a lesser amount when you were to protect yourself on 
the amount to be given on the Q. T. on this deal? 

73 A Well, we would not engage in any such deal. 

Q And $12,750 was to be a legitimate deal? A 
Yes, on our part, because we told him if we were going 
to sell, we would not engage in any such deal as that — 
take $2500 on the Q. T. and put the deal through for less. 

Q So then you understand — 

MB. GEBTMAN: Let him finish his answer. 

THE WITNESS: That is all. 
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BY MB. RYAN: 

Q Then yon understood at the time yon made this re¬ 
ceipt for $12,750 that this was to be a deal at $12,750; there 
was no Q. T. money on this deal? A No, sir. 

Q That was the full amount that Mr. David was to 
pay? A That’s right. 

Q When did yon first make up your mind, Mr. Ken¬ 
drick, that yon were not going to sell to Mr. David fo* 
$12,750? A That was in onr mind all the time. We didn’t 
have to make it up. We hadn’t agreed to sell. i 

Q How long after — 

MR . GERTMAN: Let him finish his answer. 

MR. RYAN: He just said he had not agreed to sell. 

MR. GERTMAN: Let him finish his answer. 

THE WITNESS: We did not intend to sell for $12,750. 

BY MR. RYAN: j 

74 Q How much did yon agree to sell for to Mr. 

David if it was not for $12,750? A We didn’t 
make an agreement. 

Q No agreement? A No, sir. 

Q When did you first make up your mind, Mr. Ken¬ 
drick, that yon wanted to give back the $1250 deposit that 
Mr. JDavid had given yon on the 3rd of August? A Well, 
the next day was a Saturday, and we thought about it Sat¬ 
urday and Sunday, and on Monday — he didn’t set no 
time limit as to when we could give it back to him; he 
didn’t stipulate any time — and by Tuesday we were thor¬ 
oughly convinced that we certainly did not want to sell 
the property. We wanted to give it back to him. 

Q So from Friday night until Tuesday you were accept¬ 
ing and holding and kept his $1250, knowing that he had 
a receipt to buy your house for $12,750; is that right? A 
Yes. 

Q And during that entire period of time you did not 
tell him you decided not to sell to him for $12,750? A 
No; as I say, he did not set any time limit. I didn’t see 
any reason for the hurry. j 
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Q I would like to get the time element straight, Mr. 
Kendrick, between the acceptance of this $1250 from Mr. 
David and your conversation by telephone with Mr. 

75 Crown. Didn’t you call Mr. Crown before you took 
the $1250? A Oh, yes, sir; yes, sir. 

Q Did you talk personally to Mr. Crown? A Yes, sir. 
Q You have heard Mr. Crown’s testimony. Is he tell¬ 
ing the Court exactly what transpired? A Yes, sir. 

Q That you told him that you were considering selling 
it to Mr. David? A As I recall, Mr. Crown testified that 
I told him that Mr. David w^as there and wanted to buy 
the property. 

• • • • 

THE COUBT: I think the witness replied that his 
recollection was that Mr. Crown testified that he, the wit¬ 
ness, had called him up to tell him that Mr. David was 
trying to buy the property. 

• • • • 

BY MR. RYAN: 

76 Q Is that your recollection of your conversation 
with Mr. Crown? 

MR. GERTMAN: What? 

BY MR. RYAN: 

Q What you have just testified to. A My recollection 
was that I told Mr. Crown that Mr. David was there and 
was trying to buy the property or wanted to buy the prop¬ 
erty. 

Q Thereafter did you turn the phone over to Mr. 
David? A Yes, at his request. 

He said, “Let me talk to Mr. Crown.” 

Q ‘ Did you hear Mr. David, in your presence, tell Mr. 
Crown that “If I buy the property you can continue to 
stay there as a tenant ” ? A Yes, sir. 

Q How long after that was it when the $1250 was 
77 turned over to you? A That I don’t recall, sir. 

Q Was it within the next five minutes or the 
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next two hours ? A It was within the next two> hours, yes, 
sir. 

Q And that receipt is entirely in your handwriting, 
isn’t it, Mr. Kendrick? A Yes, sir. 

Q Do I understand your testimony to be that Mr. David 
dictated the terms of this receipt to you? A Yes, sir. 

Q Who had the receipt? A I had the form there. 

Q You had the form at home? A I had a receipt j 
book there — the forms. 

Q Mr. David did not bring the receipt with him? A 
No, sir. 

Q This is your form receipt? A Yes, sir. 

Q Did you notice whether or not Mr. David had more 
money with him or not on this occasion? A No, sir, I 
couldn’t say. 

Q How did he have this $1250? Do you remember the 
denominations? Were they large bills or small? A To 
the best of my recollection, they were in twenties — in de¬ 
nominations of twenty or under. 

78 Q Twenty or a hundred? A Or under. 

Q Did it make a sizable pile of money? A 
Well, it was, yes, sir, about like that (indicating). 

Q And who took control of this money when it was ; 
turned over? You or your wife? A Well, as I recall, I 
took it after the receipt was given. 

Q Who signed the receipt first? You or your wife? 
A I signed it first. 

Q Then you passed it to your wife? A She didn’t 
want to sign it, but Mr. David insisted that she sign it. 

Q At that time you understood that this receipt stated 
$1250 down payment or deposit on sale of property at 1451 
Pennsylvania Avenue, Southeast, purchase price $12,750, 
balance due $11,500? ! 

MR. GERTMAN: The receipt speaks for itself. I ob¬ 
ject. 

THE COURT: Sustained. 





58 A 


BY MR. RYAN: 

Q When did you first engage Mr. James? A On Au¬ 
gust 7, the same day I called Mr. David. 

Q On August 7 ? A Yes, sir. 

Q Did you turn over to Mr. James $1250 on 

79 that day? .A Not on that day, no sir; sometime 
subsequent to that. I don’t remember just the date 

when he called for it. 

Q You do not remember when you turned over the 
$1250? A To Mr. James, no, sir. I did so at his re¬ 
quest, when he was prepared to return it to Mr. David. 

Q What time of day or night was it on August 7 
when you called Mr. David and said you did not want to 
go through with the deal? A Sometime in the early 
morning. I called him from the telephone booth at the 
office, the building where I worked. 

Q What time do you report to work, sir? A 8:45; as 
I recall, it was around that time. 

Q Where did you reach Mr. David at 8:45 on the 7th 
of August? A He was at his place of business. 

Q Do you remember exactly what you told Mr. David 
on that occasion? A Well, as I can recall, I told him 
that we wanted to — that we didn’t want to go through 
with the deal; that we wanted to give him back his money, 
as he promised that he would take it back if we decided 
that we wanted to give it back, and he would give us the 
receipt. 

Q That you did not want to go through with the deal? 
A Didn’t want to keep the money, didn’t want to 

80 sell the property, and he didn’t deny that he had 
promised to accept it. 

Q What did he say? A He said, “WThy, it’s too 
late.” 

Q Didn’t he tell you it was too late, that he had already 
arranged for a loan, and he had already ordered the title? 
A What he said was he had already turned it over to 
the title company to have the title searched and that he 
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also had made arrangements with an oil company to have 
plans drawn up for a gasoline station on those two lots. 

Q And what did you say then? A “Well,” I said, 
“we don’t want to go through with it. We don’t want to 
sell you the property. You promised to take back the 
money if we wanted to give it back.” 

He said, ‘ 1 Well, the judge will have to decide that and 
you will have to see a lawyer.” 

Q How long were you to have, Mr. Kendrick, to change 
your mind? A Well, we didn’t need to change our mind. 
Our mind had never been made up to sell, but he set no 
time limi t. 

Q So that any time at all from the time he gave you 

that $1250, the rest of your life — 

• • • • 

81 BY MB. RYAN: 

Q What was the very outside limit ? 

THE COURT: There was not any limit. 

• • • • 


83 C, Clinton James 

was called as a witness, and, being previously duly sworn, 
was examined and testified as follows: 

Direct Examination 
BY MR. GERTMAN: 

Q Mr. James, on or about August 22, 1945, were you 
employed by Mr. and Mrs. Harry T. Kendrick and in¬ 
structed to write to Mr. Elias M. David a letter in refer¬ 
ence to a transaction pertaining to premises 1451 Penn¬ 
sylvania Avenue, Southeast (handing a paper writing 
to the witness) ? A I was. 

84 Q Did you write that letter pursuant to your in-; 
struction? A I did. 

• • * • 

THE COURT: Wait just a minute. You may ask Mr. 
James, if you wish, if he wrote, offering to return the 
$1250. I take it that is what the purpose is. 
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BY MR. GERTMAN: 

Q Did yon write Mr. David and enclose in the letter 
of August 22, 1945, a check dated August 22, 1945, 

85 drawn to the order of Elias M. David, for $1250, 
being the $1250 which was paid over to Mr. and Mrs. 

Kendrick on August 3,1945 f A I did. 

Q And is this the check that was enclosed with that 
letter (handing a document to the witness) ? A That is 
the check, yes, sir. 

MR. GERTMAN: We offer the check in evidence. 

THE COURT: It may be admitted. 

Check dated August 22, 1945, to Elias M. David was re¬ 
ceived in evidence as Defendants’ Exhibit 2.) 

MR. GERTMAN: Will Your Honor reconsider and let 
the letter go in evidence with the check? 

THE COURT: No. I do not think it is proper. I think 
it is your defense that Mr. James was retained, that he 
sent a check to Mr. David, offering to return it, and the 
check came back to Mr. James. 

BY THE COURT: 

Q Is that correct? A Yes. I believe Mr. Ryan re¬ 
turned the check. 

BY MR. GERTMAN: 

Q Did Mr. Ryan, counsel for Mr. David, write a letter, 
dated August 27,1945 ? A He did. 

Q In that letter did he enclose a check? A He re¬ 
turned the check. 

• • • • 

86 (At 3:25 p. m. an adjournment was taken until 
Monday, November 3,1947, at 10:00 a. m.) 

• • • • 

88 MR. GERTMAN: I would like to inquire if 
Plaintiff’s Exhibit for identification 1, namely, the 
receipt, has been in evidence ? 

MR. RYAN: It was offered and admitted in Mr. Da¬ 
vid’s testimony. 
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ME. GERTMAN: May it be copied in the record. Your 
Honor? I notice it is in the possession of plaintiff’s coun¬ 
sel. I would like to have it copied stenographically in the 
record. 

THE COURT: Very well. 

(The paper writing referred to reads as follows:) 

“Aug. 3,1945 

Received of E. M. David Twelve Hundred Fifty & 00/100 
Dollars as deposit on sale of property at 1451 Pa. Ave. 
S. E. D. C. 

$1,250.00 Harry T. Kendrick 

Purchase price $12,750.00 balance due $11,500.00 

Leona Kendrick. ’’ 

* • • • 

Thereupon, 

89 j Elias M. David, 

the plaintiff, was recalled as a witness and, having 
been previously duly sworn, was examined and testified as 
follows: 

» 

Further Cross-Examination 
BY MR. GERTMAN: 

Q Mr. David, I understand you own a vacant lot ad¬ 
joining the Kendrick property; is that true? A That’s 
right. 

Q Where is that vacant lot located? A 15th and Penn¬ 
sylvania Avenue, Southeast. 

Q And what other street? A Ives. 

Q It is on the tip corner of that square, is it? A 
That’s right. 

Q And it is at the southwest corner of 15th Street, 
Pennsylvania Avenue, and Ives Place ? A Yes. 

Q And adjoins on the east the Kendrick property? 
A Yes. I 

Q- What is the size of that lot? A 23 some point by 
25 by 99. 
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Q How much of it can you utilize for building pur¬ 
poses? A About eighty per cent 

Q What use have you made of that lot since you 

90 bought it? A I beg your pardon? 

Q What use have you made of that lot since you 
bought it? A Well, I couldn’t make any use, because it 
is too small. Mr. Ryan tried to lease it about three months 
ago for a hundred dollars a month, and the man said it 
was too small. He couldn’t use it. 

Q Did you use it for a while as a fruit stand? A For 
thirty days. 

Q Did you use it as a parking lot? A No. 

Q Never? A Never. 

Q Did you ever rent it for a parking lot? A I rented 
it, but it didn’t stay there. 

Q WThen did you rent it for a parking lot? A Oh, 
several people tried, but it never matured. 

Q When did you have the last parking lot tenant there ? 
A Did I what, sir ? 

Q When did you last have a parking lot tenant? A 
Oh, it has been a long time. 

Q Well, a year, two years, three years? A Oh, I 
would say a year and a half. 

Q And how much did the tenant pay you as rent? A 
Seventy-five. 

91 Q Seventy-five dollars a month? A That’s 
right. 

Q How many months was he there? A Well, if you 
want to know exactly what happened, he had a lease for 
a year. He was only there a short time. He paid me, any¬ 
way, because he couldn’t use it. 

Q He paid you the entire year’s rent? A Yes; he 
had a lease on it. 

Q You held him to his contract? A Oh, yes. 

Q Why were you eager to buy the Kendrick property? 
A Why do I need it ? 

Q Why were you eager to buy the Kendrick property? 
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A Well, the obvious reason I showed it — the lot is too 
small. 

Q Your lot is too small? A That’s right. 

Q And that was why you wanted to buy the Kendrick 
property which adjoins it on the west? A I told Mr. 
Kendrick that before I went over there. 

Q What is the size of the Kendrick lot? A I don’t 
know. It is about 20 by 100,1 think. 

Q What use did you intend to make of the Kendrick 
property? A The best I know how. 

92 Q What did you have in mind? A Anything 
that I could use to advantage. 

Q Did you intend to tear it down ? A Yes. 

Q And if you tore it down, what use were you going 
to make of the land? A The best advantage. What it 
would be, I don’t know. 

Q Didn’t you telephone Mr. Crown that if you bought 
the property he could remain there as long as he wanted 
to ? A Exactly. 

Q Did you mean that when you said it? A I cer¬ 
tainly did. 

Q Mr. David, when you were talking to the Kendricks 
about this property, you knew that it rented for $125 a 
month gross? A Approximately that, yes. I wasn’t buy¬ 
ing it as an investment. 

Q What? A I wasn’t buying it as an investment; I 
was buying it for the use next door. 

Q You were buying it to tear it down? A Some day, 
yes. 

Q And what were you going to put there? A I just 
got through telling you — to an advantage; whatever 
proposition was offered to me. 

93 Q It is first commercial property, isn’t it? A 
Yes. Everything on the Avenue is. 

Q You can put a gasoline station there? A I doubt 
a gasoline station would go there after looking into it. 

Q You could put it there legally? You could establish 
a gasoline station there ? A I may try. 
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Q Well, it is zoned first commercial. Couldn’t you put 
any commercial business there ? A That’s right. 

Q What would be the size of the two lots combined? 
How much frontage on Pennsylvania Avenue ? A About 
40 by 100,1 guess — no; no. About 40 by 90. 

Q 40 by 90? A Yes. 

Q Forty feet on — A Pennsylvania Avenue. 

Q On Pennsylvania Avenue ? A Yes. 

Q How many feet at the extreme east tip between Penn¬ 
sylvania Avenue and Ives Place, or depth? A You mean 
depth. 

Q Yes. A I think my lot next to Mr. Kendrick’s 

94 runs to about 88 or 89. 

Q And what would be the width of the two lots 
on Ives .Place? A About the same; there isn’t much 
variation. 

Q What do you mean, the same? A Well, now, I 
don’t have the plat and I couldn’t give it exact. 

Q How many feet frontage ? A I mean about 40. 

Q How much money were you borrowing to swing this 
transaction? A How much money would I borrow? 

Q Yes. A Well, I tell you, I can borrow anything I 
want. 

Q How much were you borrowing? A Oh. I think — 
I will have to consult my attorney. He has the figures. I 
don’t know. 

Q Was it $8500? A I can’t give you even an idea. 

ME. GEETMAN: How much was he borrowing? 

ME. BY AN: The record shows that he was borrow¬ 
ing $8500. 

BY ME. GEETMAN: 

Q What rate of interest were you paying? A Build¬ 
ing association runs about 4,1 guess. 

95 Q Four and a half? A Four, four and a half — 
whatever it is. 

Q Mr. David, do you deal and pay as you go with 
money, cash, or do you pay your bills with check? A Well, 
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whatever the opportunity arises. It doesn’t make any dif¬ 
ference. If they want cash they get cash. If they want a 
check, they get check. 

Q What is your custom? A You see, I pay my hills 
once a month by check, but in between, anything happens, 

I pay cash. 

BY THE COURT: | 

Q Why didn’t you pay them with a check for the down ! 
payment instead of bringing over $1200 cash? A I tell 
you, Your Honor, I carry a lot of money on me all the 
time. 

Q I know, but why didn’t you give them a check on 
this occasion? A I don’t know. I didn’t have the check, 

I guess. 

Q You carry twelve or thirteen hundred dollars with 
you all the time ? A Most times I do. 

BY MR. GERTMAN: ; 

Q Bo you collect your own rents, Mr. David? A Yes, 
sir. 

Q You do not have a real estate broker? A No. 
96 Q You do not have a real estate broker? A 
No; no. 

• • • • 

Further Redirect Examination 
BY MR. RYAN: 

Q Do you arrange your own tenancies with your ten¬ 
ants ? A I beg your pardon ? 

Q Do you arrange your own tenancies and make your 
own terms with your tenants ? A Everything. 

Q About how many tenants do you have? A About 
ten or eleven. 

Q And wdiere are those tenants located? A Just on 
that — 15th and Pennsylvania Avenue. 

Q All on the same corner ? A Same corner. 

Q At the same intersection that your place is located? 
A Yes. 





66 A 


Q And the place that yon endeavored to buy from Mr. 
Kendrick is also in that same vicinity, is it not? A Eight 
across the street, yes. 

Q Yon were definitely certain at the time you went to 
the Kendrick house that yon wanted to buy 15th and Penn¬ 
sylvania Avenue if you could get it? A Yes. If I 

97 may say this, I told Mr. Kendrick that I would come 
there prepared to buy it, because I needed it. The 

lot next door was no good. It was too small. I couldn’t 
rent it. I couldn’t keep anybody on it. Nobody wants it 
because it was too small, and I went next door and I said, 
“I am not coming to you under any false pretenses. I 
come here to buy the lot — the building next door. ” 

Q Mr. Gertman has characterized your vacant lot there 
as a parking lot. Is that a parking lot in the ordinary sense 
of the word? A Yes, it was. It was objected to several 
times. 

Q Was it used for public parking? A No. I rented 
it for a used car lot. 

Q It was not a public parking lot, where the public 
went in and out? A No. There isn’t a driveway there. 

Q There were not a great many cars that went in and 
out every day, so as to create a nuisance to Mr. Kendrick’s 
property? A There was never a parkway cut. They 
didn’t stay there long enough. 

Q Do you know how many automobiles could be stored 
on the lot? A To move them, I was told they couldn’t 
put more than ten or twelve. 

98 Q At any one time ? A At any one time. 

• • • • 

ME. GEKTMAN: 

May it please the Court, in behalf of the defendants, I 
desire to renew the offer or tender made in our answer, 
namely, to tender to the plaintiff the $1250 he gave, and 
we will also, if accepted, pay interest at six per cent from 
the time that that money was turned over to us until today. 
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Thereupon, 

Leona Kendrick i 

one of the defendants, was called as a witness and, being 
first duly sworn, was examined and testified as follows: 

Direct Examination 
BY MR. GERTMAN: 

Q You are Mrs. Leona Kendrick? A I am. 

Q And you are the wife of Harry T. Kendrick? A I 
am. 

Q Where do you live, Mrs. Kendrick? A 130 Jeffer¬ 
son Street, Northwest. 

Q What? A 130 Jefferson Street, Northwest. 

Q How long have you been married, Mrs. Ken- 
99 drick? A Twenty-eight years. 

Q What? A Twenty-eight years. 

Q You own the property we are inquiring about jointly 
with your husband? A Yes. 

Q And when did you and your husband buy this prop¬ 
erty? A We bought it in June, 1921. 

Q That was shortly after your marriage? A We were 
married in 1919, May, 1919. 

Q And what did you pay for it? A We paid $10,500. 

Q How much cash did you pay? A $1,600. 

Q Where did you get the $1,600? A Well, my hus¬ 
band had worked and saved — 

• • • • 

101 Q You bought the apartment? A We bought 
the apartment. 

Q Did you pay off the mortgages against it eventually? 
A Yes, we did. 

Q How much did that amount to? A I don’t remem¬ 
ber exactly. We had three mortgages and we put a note 
on it. 

Q Around July 28,1945, where were you employed? A 
July 28,1945? 
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Q Yes. A I was employed in the XL S. War Depart¬ 
ment 

Q What time did you go to work? A Well, at that 
time it was during the war, and we went to work very 
early; sometimes 7:15 and sometimes 8:15 in the morn¬ 
ings. 

Q What time did you get home? A Well, that varied, 
too. Our time was 5:00 o ’clock, but I have worked until 
10:00 o ’clock at night. 

Q What was your average time in getting home? A 
Five o’clock — I mean five o’clock in getting off. I didn’t 
get home until 6:00 or a little after. 

Q Where is your home located? A 130 Jefferson 
Street, Northwest. 

102 Q What region is that? A Toward Chillum 
Heights. 

Q Is it north of Brightwood? A Yes. It is north of 
Bock Creek Park — Bock Creek Park Cemetery. 

Q How long would it ordinarily take you to get home? 
A Well, that varied, too, because I had to always change 
buses. 

Q What? A I have always to change buses, and the 
place where I worked I had to change. 

Q What time did your husband usually get home? A 
Well, he got home just before I did, because he was getting 
off about 5:15 and didn’t have as far to go. 

Q Mrs. Kendrick, how long have you known Mr. David, 
the plaintiff in this case ? A About twenty-six or twenty- 
seven years. 

Q Did you see him frequently? A No. 

Q Prior to July 28,1945, when did you see him? A I 
haven’t seen him for nine or ten years. 

Q What time of the night was it that Mr. David called 
at your home on Saturday, July 28,1945? A It was around 
7:00 o’clock. 

103 Q Where were you when he came? A Well, I 
was in some other part of the house, but he had 
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called and said he would be there, and I heard the bell, 
and my husband had already answered the door, so I came 
into the living room. 

Q And where was Mr. David when you came in the liv¬ 
ing room? A He was standing in the living room. 

Q And what happened? A Well, he shook hands 
with me and told me that I was looking well and I haven’t; 
changed any to speak of and was still young looking, and 
several flattering remarks. 

Q Did he say anything about his daughter Leona? A 
Well, he didn’t say that until August 3rd. 

Q Did he say anything about friends ? 

• • • • 

BY THE COURT: 

i 

Q Suppose you tell us what he said. A Well, he said 
that he appreciated that my husband had considered him a 
friend of his, because when he was called down to the 
A. B. C. Board to get his liquor license my husband didn’t 
testify against him, and so my husband said, “I 
104 didn’t have anything against you to testify for.” 

So then he told us that he wanted to buy this prop¬ 
erty which was adjoining his and our property, and so I 
spoke up and I said, 4 1 Well, Mr. David, the place isn’t 
for sale.” 

And he said, well, this lot he was thinking of renting 
for a fruit stand — 

• • • • 

Q Did he say anything about church? A No, he 
didn’t at that time. 

When we said about the A. B. C. Board, I said, “Mr. 
David, we are Christians and we don’t believe in liquor.” 

And he says, “Well, I am a Christian, too, and I hold an 
office in our church, but,” he says, “I don’t drink liquor 
myself, but anybody who is fool enough to drink it, I will 
sell it to him.” 

Q Did he say anything about having a daughter named 
Leona? A On August 3rd he told me that, but this was 
on the 28th. 





70 A 


Q Did he say anything about having bought a 

105 piece of property? A Yes, he said that. 

• • • • 

BY MR. GERTMAN: 

Q Did he say what he came to see you for? A Yes. 
He said he came in reference to our lot — our building, and 
he wanted to buy our property. 

Q What did you say? A And I said , 1 ‘Well, the prop¬ 
erty isn’t for sale, Mr. David. We don’t want to sell.” 

Q Did you tell him why? A I said, “Why, we get a 
good income off that place, and we couldn’t earn that 
money any place — to get the same investment on our 
money as we get there. 

Q What did he suggest you do with the proceeds 

106 of the sale? A Well, he suggested we buy bonds; 
we wouldn’t have to pay any income tax on it. 

Q Did he say you would not have to pay any income 
tax? A Yes. 

Q Mrs. Kendrick, was your property on the market 
for sale at any time ? A Never. 

Q Were the apartments rented? A Always. We 
have never had any trouble. 

Q Did you have desirable tenants? A We have al¬ 
ways had desirable tenants. 

Q Were there any mortgages against your property in 
July, 1945? A No. 

Q Was there any reason why you should sell the prop¬ 
erty? A No. 

Q Now, what did Mr. David say to you and your hus¬ 
band when you told him that you did not want to sell and 
gave your reasons for it? A Well, he made us an offer 
of $12^500. 

Q What did he say about your property first? A 
That was on August 3rd that he ran the property down. 

Q Did he say anything about building alongside? A 
Oh, yes. He said he intended to put up a three- 

107 story building there on his lot, which would cut off 
our light and make our place less desirable. 
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I said, ‘‘Go ahead, because,” I said, “you can’t go any 
further than the building line.” 

Q How many windows are on the east side of your 
house that would be affected by the erection of a building? 
A Well, I guess it has fifteen or sixteen windows. 

Q Did he say anything about a fruit stand? A Yes. 
He said that he wanted to buy this place because he was 
thinking of renting this place for a fruit stand to someone 
that was going to open a fruit stand there, and he said 
there would be a lot of spoiling of fruits and decaying of 
fruits, and there would be quite an odor, and our tenants 
would complain to us. He would take over those com¬ 
plaints if we would sell that property to him and thereby 
relieve us of worry. 

I said, “Mr. David, we can report that to the Health 
Department.” 

And my husband said, “Yes; we can notify the Police 
Department.” 

Q You say, therefore, he made an offer of $12,500? A 
He did. 

Q What did he say when he made the offer of $12,500? 
A Well, he said he would give us $12,500 for our place, 
and he said, “I will give you 2500 on the Q. T., and 
108 you won’t have to pay any income tax on it. ” 

He said, “I will just slip that to you, and we can 
put the sale through to the ’ 7 — 

Q Title company? A He said to the title company for 
ten thousand, thereby showing no profit. 

We said nothing. 

He said to me, “Mrs. Kendrick, you don’t know what I 
said, do you?” 

I said, “Yes, I do.” 

He said, “No, you don’t. Repeat what I said.” 

I said, “Mr. David, you said that you would slip us 
2500 on the Q. T., thereby not having to pay any income 
tax, and put the sale through for 10,000, showing no profit 
to the title company.” 
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He said, ‘ ‘ That’s what I said. ’’ 

Q Did he say anything about saving commissions on 
sale? A He said yes, if we sold directly to him and not 
through an agent, we wouldn’t have to pay any com¬ 
mission. 

• • • • 

109 BY ME. GEETMAN: 

Q What did you and Mr. Kendrick say when he 
offered you $12,500 on the property? A Well, we said 
that we wouldn’t take it, that we didn’t want to sell it, 
that the property wasn’t for sale. 

Q Did you tell him why? A We told him because we 
were getting this income on it and we didn’t want to sell. 

Q How much was it yielding you net? A Well, it 
varied according to how many repairs you had to make on 
it during a year. As a rule, if we had a good year and 
didn’t have to make many repairs, it was about $100 a 
month. 

Q Net? A Net. 

Q What time did Mr. Kendrick leave? A You mean 
Mr. David? 

Q Mr. David leave. A Mr. David left somewhere 
after 9:00 o’clock. 

110 Q And what time did he arrive? A Around 
7:00. 

Q So he stayed there two hours? A Around two 
hours. 

Q What were his parting words? A Well, when he 
got ready to go he said, ** Now, Mrs. Kendrick, if you de¬ 
cide to sell this place, let me know. ’ ’ 

We said, “Well, Mr. David, we don’t want to sell,” 
thinking that that would be the last we would ever see of 
him at any time or the subject would be aproached again. 

Q Now, directing your attention to August 3,1945, what 
time did Mr. David arrive at your house that night? A 
Well, it was somewhere between 6:45 and 7:00, or near 
7 KX) o’clock, I would say. 
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Q Had lie been there earlier that night? A He had. 

Q How do you know he had? A Well, because my 
mother said that he came — 

• • • • 

BY MB. GERTMAN: 

Q Did Mr. David say he had been there earlier? 

111 A Yes, he did. 

Q What did he say? A He said he had called 
and we hadn’t arrived home yet. 

Q Do you know who answered the bell when he called 
the first time? A Mr. Kendrick. 

Q What? A You mean when he came on August 3rd? 

Q On August 3rd. A On July 28th my husband an¬ 
swered the door, and on August 3rd my husband answered 
again. 

* * • • 

BY MR. GERTMAN: 

Q Where were you when Mr. David arrived at your 
house on August 3, 1945? A I was upstairs in my bed¬ 
room dressing. 

Q And where was Mr. David? Who called you down¬ 
stairs? A My husband. 

Q Where was Mr. David then? A In the living room. 

Q Did Mr. David say anything to you about 

112 your mother? A Yes. He said that my mother 

was a very sweet woman. 

* * • * 

BY MET. GERTMAN: 

Q Did Mr. David say what he came for? A Yes. He 
said he came to buy the property, but was told that there 
was no sale. 

Q He told you he came to buy the property? A Yes. 

Q What did you tell him? A Told him the place 
wasn’t for sale. 

Q What did your husband tell him? A The place 
wasn’t for sale. ! 





74 A 


Q Did you tell him why you wouldn’t sell? A Yes, 
the same thing — that we were getting an income. 

Q On that occasion did Mr. David say anything about 
a Masonic Lodge? A Yes. Mr. David told me — we 
hadn’t yet been seated. He said that he had just 

113 joined the Masonic Lodge and had taken two degrees 
and was about to take his third degree, and I said, 

* ‘ What lodge have you joined ? ’ ’ 

And he said, “I can’t say the name,” he said. 

And I said, “Where does it meet?” 

And he said, “Down 13th and New York Avenue.” 

I said, 4 4 Down at the Temple ? ’ ’ 

And he said, “Yes.” 

I said, “Mr. David, do you know what that means?” 
And he said, “No. What does it mean?” 

I said, “Mr. David, that means that you are working 
on the square with my husband and I. ’ ’ 

He said, “Oh, I am not going to do anything wrong. I 
won’t do anything wrong.” 

Q After you told him that you did not want him to sell 
and the reason you did not want to sell, what did he say, 
if anything, about the property itself? A Well, he had 
told us again that he was going to erect this three-story 
building, thereby cutting off our light and making our place 
less desirable, and the place was getting old — 

Q He said that? A The place was getting old. 

Q He said that? A Yes, he said so — the place was 
getting old and that we would not be able to rent it 

114 for the price that we were getting at that time, and 
that the water pipes in the wall were beginning to 

get old and eventually there would be leaks, and they would 
be expensive repairs to be made, and that the roof was 
getting bad. 

And I said, “Well, my husband went up on the roof the 
other day and tells me it is in very good condition. ” 

Q Thereupon did he raise his offer? A Yes. He said 
he would make his offer 12,750. 
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Q Did he say anything about $2500? A Well, that 
was still to be on the Q. T. — no income tax. 

Q He said it to yon? A He said that offer still stood. 

And I said, “Why, Mr. David, we would never engage 
in any shady proposition, because this is our country and 
our government demands that we pay income tax, and we 
are going to pay it.” 

Q Mrs. Kendrick, what did Mr. David then do? A He 
reached in his pocket and drew out this large roll of 
money, and he had a paper clip on it. 

He started counting out the money, and he counted it, 
and when he got through he said, “That’s $1250.” He 
said, “You never saw that much money before, did you?” 

I said, “Oh, yes, I have. I used to be a cashier at a 
place one time and used to make the bank deposits.” 
115 He said, 44 Count it. ’ 7 

I said, 4 4 I don 7 t want to count it. 7 7 

He said, “Count it.” 

Thereupon I took it and counted it. 

He said, 4 4 How much is it ? 7 7 

I said, “$1250.” 

I handed it back to him — put the paper clip on it and 
handed it back to him. 

He said, 44 1 don 7 t want it. 7 7 

I said, “Here.” 

He said, 44 1 don 7 t want it. 77 

So I just took it and placed it on the table. 

Q Who suggested that you call Mr. and Mrs. Crown? 
A You see, he had run the place down so and he got us 
so nervous and he had been putting so much pressure on 
us and he had been so persistent and so insistent that I 
was a wreck. So was my husband. He put our nerves on 
edge and he wouldn’t go. 

I said, 4 4 My husband and I never would sell it under 
18,000. I don’t want to sell it at that price, because we 
get a good income on that, and I have promised some of 
my friends that I would never sell unless I talked it over 
with them.” 
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He said, “Who is the friend?” 

I said, “Miss Eula Sampson,” the lady who lives on 
the west side of onr building. 

116 I said, “I want to talk to her about it.” I said, 
“You know, we have always promised Mr. and Mrs. 

Crown that they could have a home there as long as they 
wanted it.” I said, “They have been with us a good many 
years,” and I said, “We don’t want to sell that property 
at any price.” 

So then he suggested something about calling Mr. Crown. 
We didn’t say anything for a minute. 

I said to my husband, “Call Mr. Crown,” thinking I 
would break this awful pressure that he was putting on 
us and maybe get away from him, because the phone was 
in another part of the house. 

So my husband didn’t go immediately. 

I said, “Go, honey, and call Mr. Crown.” 

So he got up and went toward the back of the house 
to call Mr. Crown, because we have to go through our din¬ 
ing room to a sun parlor to get to the phone, thinking Mr. 
David would remain in the living room and we would have 
a chance to get away from him and get ourselves together. 
But, no; Mr. David followed us through the house. 

All the time my husband was trying to talk to him he 
said, 44 Let me talk. Let me talk to Mr. Crown. ’ ’ 

He gets on the phone. 

He says, 44 Mr. Crown, this is Dave.” He said, 44 Mr. 
Crown, you can stay in that place as long as you want. 
There will be no change. Everything will go along 

117 as it always has, and I will sign a paper to that 
effect.” 

And we hadn’t signed anything. 

Q I understand. Now, you say he counted out this 
money, $1250? A Yes. 

Q Put it on the table? A No; he handed it to me. 
Q Handed it to you. What did he say about the 
$1250, about your taking it, and the reason why he wanted 
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yon to take it? A Well, he wanted ns to take it as a 
deposit. That was after we had come back from talking 
to Mr. Crown. 

We hadn’t said one word. We distinctly told him we 
wonld not sell. 

After talking to Mr. Crown he said, “I wish yon wonld 
take this deposit.” He said, “This is a large snm of 
money to be taking aronnd with me at night. It is very 
dangerons to be carrying a large snm of money. I wish 
yon wonld take it as a deposit.” 

We said, “Mr. David, the place is not for sale.” 

He said, “I know yon don’t want to sell it, bnt if yon 
will take this deposit and give me a receipt and then decide 
you don’t want to sell, I will take back the deposit, give 
you back the receipt, and the deal will be off.” 

118 Q And then what did yon say? A My husband 
said, “Yon will?” I 

And he said, * ‘ I will. ’ ’ ! 

Q And what did yon say? A And I walked over to 
him and pointed my finger at him, in his face, and I said, 

* ‘ Dave, is that on the square ? ” 

He said, “Oh, yes, yes. Oh, if yon keep saying that to 
me you will break my heart,” because he had also prom¬ 
ised that he wonld not do anything against Mr. and Mrs. 
Crown; that wonld be on the square. 

Q And thereupon was the receipt drawn,? A Well, 
Mr. David said, “Mr. Kendrick, get the receipt.” 

So Mr. Kendrick sat there for a while. Finally he got 
up, at Mr. David’s suggestion, and went and got the 
receipt. 

Mr. David dictated what was to be put on there, and I, 
believing him and trusting him in his word — 

Q How long had Mr. David been there at that time? 
A He had been there over two hours, and I was trust¬ 
ing him and believing him, that this was his word of honor 
and that his promise — 

Q How long — 
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MB. BYAN: Let her finish. 

THE WITNESS: That his promise was meant not to 
be broken and that it was on the square and that he meant 
what he said, that he would not break his promise. 

119 BY MB. GEBTMAN: 

Q How long did you keep the money? A My 
husband kept it — we kept it until Mr. James sent a check 
for it August 22 it was placed in the bank and Mr. James 
drew a check on it. 

Q Mrs. Kendrick, did you believe Mr. David when he 
made the statement that you have testified to? A I did. 
I believed it was upon his word of honor. 

Q Did you rely upon that statement when you took 
that money and signed that receipt? A I didn’t think 
anyone would make a promise of that sort and break it. 

Q Did you rely on it? A I did. I trusted him and 
relied upon it. 

Q Would you have taken the $1250 and signed the re¬ 
ceipt if you at the time believed Mr. David’s statement to 
be untrue? A I would not, and neither would my hus¬ 
band. 

Q Did Mr. David understand, when you accepted the 
$1250 and signed the receipt, that you were doing so con¬ 
ditionally and upon his representation that you just tes¬ 
tified to? A That’s right. 

MB. BYAN: I object to that. How does she know what 
Mr. David understood? 

• • • • 

120 BY MB. GEBTMAN: 

Q Would you have taken the $1250 and signed 
the receipt if you at the time believed David’s statement 
to be untrue ? A I would not have. 

Q Whien did you first consult a lawyer? A August 7. 

Q And whom did you consult? A Mr. James. 

Q And what time of day was that? A Well, my hus¬ 
band had called Mr. James — I mean Mr. David, sometime 
before that Then he had called Mr. James and then he 
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called me, and it was, I would say, between 9 .*00 and 9:30 
in the morning. 

• • • • 

Cross Examination 
BY MR. RYAN: 

Q I understand that you and your husband bought 
this house in 1921? A That's right. 

121 Q And at that time you were paying $10,500 
for it? A That's right. 

Q Was that arranged then as it is now — in four 
apartments? A That's right. 

Q I understood you to say, Mrs. Kendrick, that when 
you paid $10,500 for it you paid a big price? A I didn't 
say. 

Q You did not say that? A I didn't say that. I said 
we paid 10,500. 

• • • • 

BY MR. RYAN: 

Q And you paid $1600 cash at the time you purchased 
it? A That's right. 

122 Q Most of that money was savings of your 
husband ? A And mine — a little. 

Q When, Mrs. Kendrick, were you and your husband 
first able to pay off the motrtgage and trusts of this house 
so that you owned it free and clear? A I don't remember 
the exact year. i 

Q About how many years after you first purchased it? 
A Well, I guess it was around twelve or thirteen years, 
maybe. I wouldn't say definitely, because I just don't re¬ 
member, but it was before we moved away. 

Q And during that period of time you and your hus¬ 
band occupied one apartment and rented out three? A 
That's right. 

Q At the present time your present home is occupied 
solely by you and your husband, or do you have apartments 
in it? A That's a home and no apartments; just a regular 
home. 
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Q Do you have any other persons living with you who 
contribute toward its upkeep ? A My mother lives there, 
but she doesn’t support for the upkeep. 

Q I understood you to say you knew Mr. David how 
many years? A Between twenty-six and twenty-seven 
years. 

123 Q What was the nature of your acquaintance¬ 
ship with Mr. David during that period of time? A 

Just that he was in the neighborhood, that is all; just that 
he kept a store across the comer, that is all. 

Q Did you have any business dealings with him during 
that period of time? A None whatsoever, no. 

Q Did you visit him? A No. 

Q Or did he and his family visit you at that time? A 
No. I don’t know his family. 

Q You do not know his family and did not know him 
except that he was on the opposite comer. 

Let us get down, Mrs. Kendrick, to the 28th day of 
July, 1945. That was a Saturday, wasn’t it? A Yes, it 
was. 

Q Did you work that day? A Yes, I did. 

Q What time did you get off that day? A Well, my 
regular time was 5:00 o’clock then, and I didn’t come im¬ 
mediately home — stopped in town for something. 

Q Was Mr. David already at your house when you got 
there? A No. 

Q About how long had you been home before 

124 he got there? A Well, I had been home something 
like — anywhere from thirty-five to forty minutes 

before he came. We had been there long enough to have 
dinner. 

Q You had had dinner when Mr. David got there on 
that occasion ? A Yes, we had. 

Q You did not know, prior to the time Mr. David came, 
of a previous conversation that day between Mr. David 
and your husband? A Yes, I did. When I came home 
my husband told me that Mr. David had called and asked 
him if he would sell this property. 
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Q Bid he tell yon that Mr. David was coming out 
that night to talk to the two of yon? A Yes, he did. 
He said Mr. David had called. He told him the property 
was not for sale, but he would have to talk it over with 
me and he said, “I will be out.” 

Q So Mr. David came out, you say, about a half hour; 
or forty-five minutes after you arrived? A Yes. He 
got there about 7:00 o’clock — about 7:00. 

Q Was anyone else present but you and your husband 
and Mr. David. A No. 

Q Where did the conversation take place, so far 

125 as that house is concerned? A In the living room.; 

Q In the living room? A Living room. 

Q How did the conversation start off, Mrs. Kendrick? 
A Well, the first thing he started was about buying the 
place— Well, the first thing was flattery, telling me 
how well I looked and I still looked young, and I hadn’ti 
changed much, and things of that sort, and then about 
the fruit stand on the property. j 

That’s when he first started about buying the place and 
about this fruit stand. 

Q That was not the time he told you he was going to 
tear your place down and build this three-story building? 
A He never told me he was going to tear our place down. 

Q What did he tell you he was going to do with your 
place so far as this three-story building was concerned that 
he was going to erect? A He told me he was going to 
build a three-story building, thereby cutting that light and 
air off our tenants, so that our place would be less desire 
able. 

Q When Mr. David first bought this corner lot on 15th 
and Pennsylvania Avenue there was a house on it? A 
Yes, there was. 

126 Q Didn’t that block the light and air on it? A 
Not a great deal of it. 

Q How close were the two walls? A At the front part 
of the building. His building adjoined our building, but 
toward the back there’s about a six-foot areaway. 
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Q For how much of the back! A Well, I imagine, — 

Q A fourth of the house ? A Beg pardon ? 

Q About a fourth of the house ? A A little more than 
that, I would say; about a half. 

Q The only space — 

BY MB. GEBTMAN: 

Q What were you going to say? A About half of it. 
BY MB. BY AN: 

Q The only air space and light space between the two 
walls as they then existed was this six-foot areaway; is 
that right? A Yes. 

Q Your house is about six feet back from the building 
line, so that Mr. David could not likely build out six feet 
in front of you? A He could build out, but I don’t 
1.27 know just how far. I know it has a building line. He 
would have to be subject to building to that. 

Q Do you know how far back of that building line your 
house is out? A No, I don’t. 

Q Now, on this first occasion I understood that Mr. 
David opened his mouth about property, both of you 
jumped up and said, “No; our property is not for sale”? 
A That’s right. We both said we don’t want to sell. 

Q You were very forceful and vehement in your ex¬ 
pressions to Mr. David that you did not want to sell? 
A Yes; we didn’t want to sell. 

Q At the time Mr. David made this offer what did 
you tell him then? A We told him that the place was not 
for sale. 

Q When did you tell him you would take $18,000 for 
it? A I didn’t tell him I would take 18. I said I 
wouldn’t sell under 18,000, and that it wasn’t for sale 
even at that. It wasn’t for sale. 

Q Do you remember the conversation in which your 
husband told him that it was not for sale, but that he 
would consider 14? A That’s when I said 18. 
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Q You said 18 and your husband said 14; is that right? 
A My husband said — let’s see. How did he — 

128 He said the property was not for sale; that he 
wouldn’t take less than 14, but the property was 

not for sale. 

Q He said the property was not for sale, but, “I won’t 
take less than 14,” and you were saying at that time, 
“The property is not for sale, but I won’t take less than 
18”? Is that the story? A I said it to throw him off 
so he wouldn’t keep putting the pressures on it, because 
I didn’t want to sell. 

Q Did you do anything between the 28th of July and 
the 3rd of August? A No, because we thought it was 
final. We thought that was final and we thought Mr. David 
would never come to our house any more or leave with it. 
BY THE COURT: 

Q You mean he was going to leave the $1250? A He 
hadn’t left it. 

Q He did not leave it? A Not on July 28th. 

Q I am talking about August 3rd. A Oh, August 3rd. 
Yes, but he promised that this was not binding. He prom¬ 
ised that this was just a deposit, and we changed our 
mind, and we put no time limit that we could change our 
mind — 

Q On the 28th of July you mean you thought that 

129 was the end? A Yes, on the 28th of July. I 
thought that was the end, that we would never see 

Mr. David again about the property. I thought that was 
final. 

BY MR. RYAN: 

Q So between the 28th of July and the 3rd of August 
you and your husband did nothing about contacting your 
neighbors, to whom you felt obligated? A We did noth¬ 
ing because we thought it was final. 

Q So then you were very much surprised when you 
came home on the 3rd of August and found Mr. David was 
there again ? A I certainly was. 
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Q Was Mr. David there when you got there on the 3rd 
of August? A No, he wasn’t. 

Q What time did you get home on the 3rd of August? 
A Well, I had been to the hairdresser’s right from 
work, and we hadn’t had dinner. I came home and went 
to my room to change my street clothes to a house dress 
to make myself comfortable for dinner, and while I was 
upstairs Mr. David arrived. 

Q Did Mr. David come with an appointment or with¬ 
out one? A Without an appointment. 

Q Hadn’t Mr. David been in touch with your 

130 husband earlier that afternoon? A No, he had 
not. 

Q Was your husband home when Mr. David arrived? 
A He was. He answered the door. 

Q Then Mr. David came in, and how long was it after 
that that you came downstairs? A It wasn’t very long. 
I don’t know just exactly how long. 

Q Did Mr. David and your husband engage in any con¬ 
versation that you know of? A No; I didn’t hear it. 

Q Before you came into the room? A No; I didn’t 
hear it 

Q So when you came into the room what was the stage 
of the conversation there ? What was Mr. David and your 
husband talking about when you entered there? A They 
weren’t talking. 

Q What were they doing? A Just standing there, be¬ 
cause I was coming down the steps. They weren’t sitting, 
even; they were standing. 

Q They were both standing in the living room? A 
That’s right. 

Q What was the first conversation that started between 
you and your husband and Mr. David? A My husband 
said, “Mr. David came to buy the place.” 

131 I said the place was not for sale. 

Then he turned around and told about joining the 
Masonic Lodge. 
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Q Before you get to that, what did Mr. David say before 
he left the place on the 28th of July? A He said if we 
changed our mind and wanted to sell, let him know. 

Q Those were the final words on the 28th, and his open¬ 
ing words on the 3rd were to tell you he had joined the 
Masonic Lodge ? A Yes. 

Q After he told you he joined the Masonic Lodge, did i 
he then jump into further negotiations on efforts to buy 
the property? A No. He said that he wanted his daugh¬ 
ter to come with him that night, that she wouldn’t come, 
that her name is Leona. 

I said, 4 ‘ That’s strange. My name is Leona, too. ’’ 

Then he talked about other little things, I think, friendly} 
things, and then he started about the place. Always we 
tried to get him off by changing the subject, but he would; 
always get back on the subject of the place. 

Q When was it that Mr. David said he would increase 
his offer from $12,500 to $12,750? A On the night of! 

August 3rd. 

132 Q What time during the course of the evening? 

A I don’t remember the exact time. 

Q Was it before he counted out the $1250? A Yes, 
I think it was, but I won’t be definitely sure. 

Q Was it before you called Mrs. Crown? A Oh, yes. 

Q How much before you called Mrs. Crown was it 
that he indicated and said, “I will pay you $12,750”? A 
I don’t know the exact time. 

Q Would you say a half hour or an hour? A I don’t 
know. I wouldn’t like to say definitely the time, because 
I don’t remember the time. 

Q Did he make you the offer of $12,750 early in the 
course of his conversation? A He had been there some 
little time, but I couldn’t say definitely. 

Q He said then he would give you $12,750, and is that 
the time he started to count out the $1250? A Right 
there along that time, I think. 
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Q I understood you to say he took out a big roll of 
bills from his pocket. A He did. I don’t know now the de¬ 
nominations, but I know he had this large roll of bills 
and a paper clip on it. 

Q Did the $1250 deplete the roll of bills or did 

133 he have some more? A I don’t know. He had this 
money with the paper clip in his pocket. 

Q He counted the $1250? A He did. 

Q Did you recount it? A He said, ‘ 4 Here, count it.” 

I said, “I don’t want to.” 

He said, “Here, count it” 

I took it. ‘ ‘ If you want me to, I will count it. ’ ’ 

I counted it. That’s when he told me that I hadn’t seen 
that much money before. 

Q Was that when it was placed on the table? A 
That’s right. When I got through I handed it back and 
he wouldn’t take it. 

Q When was it, Mrs. Kendrick, that you drew up this 
receipt ? A When did we draw up what ? 

Q The receipt for the $1250. A That was after the 
conversation. 

Q After the conversation with Mrs. Crown? A Yes. 

Q Who got Mrs. Crown on the phone, by the way? A 
Mr. Kendrick. 

Q Did you talk to either Mr. or Mrs. Crown dur- 

134 ing the course of that conversation? A I didn’t 
talk to Mr. Crown, but I spoke to Mrs. Crown. 

Q You and your husband and Mr. David were all pres¬ 
ent right there at the phone when the call was made? A 
That’s right. We thought we would get away from Mr. 
David, but he followed us on back. 

Q Isn’t it a fact that during the course of that con¬ 
versation you told Mrs. Crown that you were thinking 
of selling the place to Mr. David ? A I did not. 

Q Did your husband state that? A My husband said, 
“Dave is here and wants to buy our place.” 

He was yelling in his ear, “Let me talk. Let me talk.” 
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I only said hello to Mrs. Crown, “How are yon ? ’’ 

She said, “I am awful upset.” 

I said, ‘ ‘ I am, too. I will call you back later. ’ ’ 

Q Is that all your husband said to Mr. Crown, “Dave 
is here and wants to buy the place ” ? A Yes. 

Q No other conversation at all? A I don’t remember 
any other conversation. 

Q How long did Mr. and Mrs. Crown and you and Mr. 
Kendrick and Mr. David engage in this conversation? A 
It was only a few minutes. 

135 Q Did you hear Mr. David get on the phone and 
talk to Mr. Crown? A No, sir. We hadn’t prom¬ 
ised anything, and he was saying to Mr. Crown every¬ 
thing would go on as it had before. 

Q Following that conversation how long was it before 
you signed the receipt for the $1250? A Following — 

Q Following the conversation with Mr. and Mrs. Crown. 
A Well, we went right on back, and Mr. David went back 
and took his place in the living room, and my husband in 
the same place. I was walking up and down the floor, 
wringing my hands. I couldn’t sit down, I was so nervous. 
We hadn’t had our dinner and I hadn’t eaten since 11:00 
o ’clock in the morning. 

Q Did you tell Mr. David that you were nervous, that 
he was putting too much pressure on you? A No, I 
didn’t because I didn’t want him to know I was nervous. 

Q Did you ask Mr. David not to put so much pressure 
on you? A No, because, owning the next property to 
him, we wanted to be friends. We didn’t want to insult 
him, so we were very nice to him. 

Q You returned then to the living room, and the ques¬ 
tion of obtaining or executing this receipt came up. 

136 Who brought that up ? A Mr. David. 

Q What did he say? A We were siting there, 
and Mr. David said that he had brought this money as a 
deposit and he didn’t want to take it away with him be¬ 
cause of the fact that it was too dangerous to be carrying 
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that large sum of money around at night, and he wished 
that we would accept it, and w’e made no motion or said 
anything, and he said, “I know you don’t want to sell, 
but if you will accept this deposit and give me a receipt 
and then decide that you don’t want to sell, I will take 
back the deposit, give you back the receipt, and the deal 
will be off.” 

And my husband said, “You will ? ’ ’ 

And he says, “I will. ’ ’ 

And I walked over to him and pointed my finger right 
in his face and I said, “Dave, is that on the square?” 

And he said, “Oh, yes, yes. If you keep saying that 
to me, you will break my heart, ’ ’ 

Q Mrs. Kendrick, when did you memorize these lines 
that you quote from this conversation? 

MR.GERTMAN: I object. 

A I didn’t memorize them. They were in my mind. 

THE COURT: Sustained. 

BY MR. RYAN: 

Q Have you refreshed your memory since your 
137 husband’s testimony Friday? A I didn’t have to. 

Q Have you read the memorandum that was pre¬ 
pared by your husband after this took place? A Yes, I 
have. I have refeshed my mind from time to time, 
because Mr. James told me it 'wouldn’t be in court for a 
year, and immediately we made the memorandum so we 
wouldn’t forget. 

Q I will ask you, Are you quoting to the Court now 
your memory of these events of what took place or what 
you have gained from reading this memorandum since? 
A I don’t understand the question. 

(The last question was read by the reporter.) 

THE WITNESS: Well, it is in my memory. I haven’t 
forgotten. I don’t think I could forget. 

BY MR. RYAN: 

Q When did you read the memorandum last? A Oh, 
I suppose the first day, I suppose, that we were coming 
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down to court. I don’t just remember, because things were 
so in my memory I couldn’t forget them. 

• * • • 

138 BY THE COURT: 

Q If you read the memorandum, just say so. A 
Well, I did read it before, but I don’t remember whether I 
read it recently or not. I tell you, it is in my mind. I re¬ 
member these things. 

BY MR. RYAN: 

Q Mrs. Kendrick, at the time this $1250 was taken, it 
was taken as a deposit, was it not? A It was taken as a 
deposit, and we could give it back — exactly as I told you. 
We took it as a deposit, but he said if we decided we didn’t 
want it as a deposit, he would take it back. 

Q And the total sale price at the time you took the 
$1250 as a deposit was to be $12,750? A Well, we wasn’t 
required to sell. 

Q If you were to sell to Mr. David and to accept this 
twelve hundred — A At his dictation. 

Q —and accept this $1250 deposit, this sale was to 
be at $12,750, wasn’t it? A His dictated word. 

139 Q Wasn’t that $12,750? A Yes. 

Q That was the full, total, complete, only price 
that you were to get from Mr. David if you accepted the 
deposit? A Yes, but we didn’t have to accept it. 

Q How long were you to have to return it? A There 
was no time limit. 

Q What did you do with this $1250 after Mr. David 
left? A Put it away. 

Q In your house? A Yes. 

Q How long did you keep it in your house? A Till 
the 22nd of August. 

Q Till the 22nd of August? A Because he said he 
would take it back, and we were trying to get him to take 
it back. 

Q What did you personally do to try to get him to 
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take it back? A I didn’t do anything. I left it to my 
husband. 

Q You never contacted Mr. David and asked him to 
take it back ? A No, never in my life. 

Q You kept it there until the 22nd of August, and 
then what did you do with the money? A My hus- 

140 band took it to Mr. James, and'he placed it in the 
bank, and he gave Mr. James a check to send Mr. 

David. 

Q Did you accompany him when he did this ? A I did 
not. 

Q Did you go to Mr. James’s office ? A I did. 

Q On the 22nd of August? A I don’t remember the 
date. 

Q Did you go there on the 7th, when you testified that 
he was retained? A 7th of August? 

Q Yes, ma’am. A No. I called him on the phone. 

Q Called whom on the phone? Your husband or Mr. 
James? A Mr. James. Mr. Kendrick called me, and I 
called Mr. James. 

BY THE COURT: 

Q Did you retain Mr. James on that day? A That 
very day. 

Q On August 7? A That’s right. 

BY MR. RYAN: 

Q When did you and your husband, Mrs. Kendrick, 
first come to the conclusion, or when did you — I cannot 
ask you when your husband did — come to the conclusion 
that you did not want the $1250 deposit? A We 

141 didn’t want it all the time. It was just that Mr. 
David was putting his pressure on us, was so in¬ 
sistent and so persistent and had worked on our nerves 
so, telling us that he didn’t want to carry this deposit on 
him, and that if we accepted it, it would be on the square, 
there would be nothing binding. 

Q When did you decide that you wanted to give him 
the $1250? A We wanted to give it back right away, 
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but Mr. Kendrick called and told Mr. David to take it 
back on the 7th. 

i Q When did yon decide to give it back? At the same 

time that you took it and gave him a receipt for it? A 
No, because he said he didn’t want to carry it around, be¬ 
cause it was too large a sum to be carrying around. 

Q Was it the next morning or a week after or when 
after you took the deposit that you told him you wanted 
him to take it back? A I can’t say exactly, but I never 
did want to take it in the beginning. 

Q Mrs. Kendrick, I understand you were formerly em¬ 
ployed as a cashier? A Once. 

_ Q Where were you a cashier? A Well, in a ladies 
wearing apparel; I was in the office. 

142 Q You were in the office? As cashier in the 
office? A Yes. 

Q As part of your duties as cashier in that office did 
you give receipts? A I did— No, I didn’t give re¬ 
ceipts. I only gave the slips that they made for taking 
this money. They only made it. It is a little form, and 
all you do is sign in the amount, sign your initials, and 
give it to the people when they pay their money. 

Q So you gave receipts to people in exchange for money 
from people? A Yes. 

Q And you knew the effect and know the effect of a re- ! 
ceipt, don’t you, Mrs. Kendrick? A Yes, but he said it 
was absolutely not binding. 

• • • • 

BY MR. RYAN: 

Q Did either you or your husband suggest to Mr. David 
/ that something be written on the receipt other than what 
was written on there? A No. 

Q Did either you or your husband request Mr. David 
to give you anything indicating that if you changed 

143 your mind he would take his deposit back? A No, 
upon his word and honor. 


i 
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Q And you requested absolutely nothing from Mr. 
David in writing to the effect that any time you wanted 
to call this off, you would simply tell him to take his deposit 
back? A Well, he said it was upon his word of honor; 
it was on the square. 

Q And after you took this deposit, Mrs. Kendrick, you 
got in touch with Mrs. Crown again that night? A I did 
not 

Q When was it? The next day? A I did not. 

Q Who was it? The neighbor next door? A No; I 
didn’t get in touch with anybody until on Sunday. 

Q Until Sunday? A And I called Mrs. Crown on Sun¬ 
day. 

Q What was the lady’s name next door? A Mrs. 
Sampson. 

Q Didn’t you also call her? A I did not I have 
never gotten in touch with her. 

• • • • 

144 BY MR. RYAN: 

Q You got in touch with Mrs. Crown on Sun¬ 
day? A That’s right. 

Q And was it after that or before that that you testi¬ 
fied that you did not want Mr. David’s $1250? A When 
I talked to Mrs. Crown on Sunday, she said — she was so 
upset, and that’s why I called her about the place, and she 
said she was so upset. 

I said, “Mrs. Crown, we havn’t sold the place. All we 
did was accept the deposit from Mr. David and give him 
the receipt. He is only holding the receipt. The place is 
not sold.” 

Q And was it after that that you decided that you did 
not want Mr. David’s deposit? A It wasn’t supposed to 
be anything binding about the deposit. Mr. David made 
that plain; that there would be nothing binding whatso¬ 
ever about that deposit. 

Q Now, can you answer my question? Was it before 
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or after that that you decided you did not want it? A 
Well, we did not take it as selling the place. We only took 
it because of the fact that he said that it was —he didn’t 
want to carry it around with him; it was too much money. 

• • • • 

145 ME. GERTMAN: I think that is all, if the 

i 

Court please. 

ME. RYAN: Take the stand, Mr. David. 

THE COIJBT: How long are you going to be ? 

MR, RYAN: Just about three questions. All I want 
to go into is the Q. T. money. 

Thereupon, 

Elias M. David, 

the plaintiff, was called as a witness in rebuttal, and, 
having been previously duly sworn, was examined and 
testified as follows: 

Direct Examination 
BY MR. RYAN: 

Q Mr. David, you have heard Mr. and Mrs. Kendrick 
testify that upon the occasion of July 28, 1945, and again 
on August 3, 1945, you made offers to them in which you 
suggested that a certain amount of side money be passed, 
not to be covered by receipt or contract. Will you tell 
the Court whether that took place? A Mr. Ryan, you 
know I don’t do business that way. 

Q Answer the question. Do not tell me. A I didn’t 
make any offers of any kind to be laid aside. How¬ 
ever, the $250 was made for the way they corn- 

146 plained about — what they would have to pay on 
the property. If they settled they wouldn’t have to give 
250 more — if they had any taxes to pay — any income 
taxes — that would take care of it. 

Q Is that the difference between your original offer of 
$12,500 and $12,750? A Yes, 
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MR. RYAN: That is all. 

• • • • 

147 THE COURT: I would like to ask Mr. James, 
When were yon retained by these parties? 

MR. JAMES: Yonr Honor, I do not recall the date. 
It was sometime perhaps around the 7th, as they say, that 
Mrs. Kendrick called me on the telephone. I do not re¬ 
member the exact date. I asked them to let me see their 
receipt, and they did not have a copy of the receipt. Mr. 
Kendrick had to make one up from memory, or bring it 
in, and between that time and the 22nd I investigated the 
thing the best I could, w’rote the letter, told them to return 
the deposit, and wrote the letter to Mr. Ryan; but I do 
not remember the exact dates. 

148 Opinion 

THE COURT (CURRAN, J.): This is, of course, 
a very difficult case. It is an action for specific perform¬ 
ance of a contract, and one in which the Court has dis¬ 
cretion to grant or deny it, and one that a court of. equity 
ought to grant if the principles, as we know them, sur¬ 
rounding specific performance have been recognized. 

Generally, we say that when it appears that a contract 
was unfairly procured by, as Mr. Gertman says, over¬ 
reaching or — there is law also — by overeagerness on the 
part of a plaintiff, the plaintiff cannot obtain specific 
performance. 

Now, when I refer to this matter of over-reaching or 
overeagerness on the part of a plaintiff to receive spe¬ 
cific performance of a contract, these matters may not be 
of such a character as would justify a court of equity in 
rescinding the contract or a court of law in refusing relief. 
I know you gentlemen recognize that there is a difference 
between that degree of unfairness which will induce a court 
of equity to interfere actively by setting aside a contract 
and that which will induce a court of equity to withhold 
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its aid. As fine as the distinction might be, it is recog¬ 
nized. Courts will not enforce contracts that have been art- 

i 

fully contrived as a snare for the defendant in a manner! 
which he did not comprehend at the time he became a party 
to the contract. 

Here we have a situation where the plaintiff has 

149 wanted a piece of property for many, many years. 
He has talked with the defendants on more than one 

occasion about it. He admits that he has been there on 
more than one occasion. He admits that the property 
which he owns and which is adjacent to the defendants’ 
property is of no value to him whatsoever as it now 
stands. He cannot use it for a parking lot. He says it 
is too small to erect a building on and that he needs the 
defendants’ adjacent property to make his piece of prop¬ 
erty anywhere valuable. 

Now, it is true that there is a signed receipt, signed by 
the defendants in this case, whereby they acknowledge the 
receipt of $1250 as down payment for the purchase of that 
property for $12,750. It is certainly a memorandum in 
writing that would come within the law as to the sale of 
property, where there is an instrument in writing to com¬ 
ply with the statute of frauds. 

What I am impressed with is the fact that the plaintiff 
goes to the defendants’ home and pulls out $1250 in cash 
money and throws it down and says, i 4 Here, you take it. 
Count it.” I do not know whether or not the fact that peo¬ 
ple see $1250 in front of them in cold cash might be an in¬ 
ducement to prevail upon them to sell. It is conceded that 
the plaintiff was anxious to get the property. 

Now, as against his testimony that he was anxious to get 
the property and the fact that there is in this case a 

150 receipt signed by both defendants, there is the testir 
mony of the two defendants to the effect, “Yes, he 

did come. He came several times. He wanted us to sell 
our property, and we did sign a receipt. ’ ’ 

The Court recognizes that the parol evidence that has 
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been introduced in this case is not such as to vary the 
terms of a written contract. It is introduced to attempt 
to show to the Court that, under the facts and circum¬ 
stances of this particular case, there was no contract at all. 
Why? Because they say that “We did sign this with the 
understanding that the plaintiff would give us this money 
and we would give a receipt for it, but, at all events, we 
did not care to sell. We would have turned the money over 
that we had received.” 

As I say, it is a very difficult matter for this Court to 
decide, but the burden of proof is on the plaintiff. On 
July 28th the plaintiff was there more than once. On 
August 3rd he was there and left about 9:00 o’clock that 
night. Then August 4th, 5th and 6th went by, when the 
defendants, according to the testimony, contacted an at¬ 
torney, Mr. James, to make their complaint as to what 
happened. It is such a short space of time and such a 
short interval of time that it is certainly hard for the Court 
to conclude that there is not some merit in their contention 
that they did not want to sell. 

I think under the circumstances I must make a finding 
for the defendants. I may be wrong. It is a very 
151 difficult one, and you gentlemen know that there is 
another tribunal to correct me if I am wrong; but I 
have got to decide it according to the evidence as it has 
been presented to me, and I will sign the findings of fact 
and conclusions of law which counsel for the defendants 
have presented- 
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E. M. David, Appellcmt, 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a final judgment of the United 
States District Court for the District of Columbia, entered 
January 19, 1949, and from which an appeal is accord¬ 
ingly permitted under Title 17, Section 101, of the Code 
of Laws for the District of Columbia. 

i 

STATUTE INVOLVED 

Title 12, Section 302, D. C. Code (1940 Ed.) 

I 

“No action shall be brought * * * to charge any person 
upon any • * • contract or sale of lands * • • unless 
the agreement • • • or some memorandum or note 
thereof, shall be in writing, * * • and signed by the party 
to be charged therewith * * V’ 
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STATEMENT OF CASE 

Appellant instituted an action in the Court below seek¬ 
ing specific performance of a purported agreement in writ¬ 
ing from the appellees to convey unto appellant Lot 802, 
Square No. 1065, improved by premises 1451 Pennsylvania 
Avenue, Southeast, Washington, D. C. (A 2,3). 

Appellees filed an answer thereto, defending upon three 
grounds; namely, that appellant’s dealings with appellees 
were fraudulent; that no agreement or memorandum was 
intended between the parties, and finally that appellant 
was estopped from treating the receipt held by him as an 
agreement or memorandum. (A 4,5, 6) 

The evidence adduced upon the trial of the action re¬ 
vealed that appellee, Harry T. Kendrick, had in years past 
approached appellant several times with a view toward 
selling appellees’ property to appellant, but that nothing 
came of those negotiations. (A 15) 

More recently, however, appellant had become interested 
in acquiring the property as appellant was having difficulty 
in obtaining satisfactory tenants upon his property which 
adjoined that of appellees due to its lack of area. Where¬ 
upon several weeks before the controversial matters 
occurred, appellant reopened the matter by calling appellee, 
Mr. Kendrick, to inquire into the possible purchase of ap¬ 
pellees’property from them. (A 15,16) 

After parrying back and forth between themselves the 
parties agreed on August 3,1945, to a sale of the premises 
for twelve thousand seven hundred and fifty dollars 
($12,750.00) all cash. Appellant thereupon made a deposit 
of one thousand two hundred and fifty ($1,250.00) dollars 
with appellees and took from them a receipt signed by 
both of them in the following language: (A 19) 
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“Aug. 3,1945 

“Received of E. M. David Twelve Hundred Fifty & 
00/100 Dollars as deposit on sale of property at 1451 
Pa. Ave. S. E. D. C. 

“$1250.00 Harry T. Kendrick 

“Purchase price $12,750.00 balance due $11,500.00. 

“Leona Kendrick’’ 

Thereafter in reliance upon the above dealings, appellant 
applied for a loan from a building association upon the 
property concerned and obtained a commitment therefor j 
ordered title and when the same was ready advised appel¬ 
lees thereof, went to the title company and tendered settle¬ 
ment. (A 19,20) 

Appellees in the interval however between August 3, 
1945 and the date upon which title was ready and appel¬ 
lant’s tender of performance was made, had changed their 
minds and had during that time advised appellant that they 
desired to return his money to him and take back their re¬ 
ceipt, and to thereby rescind their agreement. (A 55) 

Appellant advised appellees that he would not agree to 
this and thereupon after his tender of settlement upon his 
contract was made and refused, this action was instituted 
as above indicated, and was subsequently duly tried. 
(A 47) 

The trial court after hearing all of the evidence pre¬ 
sented, concluded that the parties had agreed on August 
3, 1945 that appellees would see and appellant would pur¬ 
chase the premises 1451 Pennsylvania Avenue, Southeast, 
but that the appellees’ receipt for appellant’s deposit pur¬ 
suant to said agreement was obtained by appellant through 
overreaching practised by him upon appellees and was for 
that reason only void. ( A13) 

As a matter of fact, the Court in delivering its opinion, 
unequivocally found that the receipt issued to appellant by 
appellees was a memorandum in writing that would come 
within the law as to the sale of property, where there is 









4 


an instrument in writing required to comply with the 
statute of frauds. The Court concluded, however, that this 
memorandum, or receipt as it was regularly called through¬ 
out the trial, came about solely through the overreaching 
or overeagerness of the appellant in his desire to acquire 
the property herein concerned. It was thereupon con¬ 
cluded with some expressed misgivings by the trial court 
that the agreement was not susceptible of a decree for 
specific performance because of appellant’s overreaching 
or overeagerness. (A 95,96) 

A judgment was then entered holding: 

1. That there was no enforceable contract of sale or 
memorandum of contract of sale. 

2. That the receipt of August 3, 1945 was void as 
having been obtained by appellant through over¬ 
reaching. 

3. That appellant was entitled to no relief and his 
complaint should be dismissed. 

From the foregoing judgment this appeal was duly 
noted. (A 13,14) 

SUMMARY OF ARGUMENT 

1. The paper writing signed by appellees on August 3, 
1945, complied with the Statute of Frauds of this juris¬ 
diction as an enforceable contract for the sale of the real 
estate herein involved. 

2. The aforesaid paper writing was not only a receipt 
but was also a contract for the sale by appellees of their 
property and its terms are not susceptible of alteration 
or modification by parol evidence tending to establish a 
different agreement. 

3. Regardless of the characterization of said paper 
writing as only a “receipt”, it was not obtained by appel¬ 
lant through overreaching, nor by any action on the part 
of appellant which would justify the refusal of specific 
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performance to the contract entered into between the 
parties. 

4. Appellees have sustained no loss or damage as a 
result of any action by appellant which would justify the 
application of the principles governing overreaching to 
preclude his right to specific performance of appellees ’ 
agreement. 


ARGUMENT 

On August 3,1945 an enforceable contract of sale for the 
premises 1451 Pennsylvania Avenue, Southeast, or at the 
very least a memorandum within the requirements of the 
Statute of Frauds did come into being. 

The trial Court conceded this in its opinion when it 
stated, “It is certainly a memorandum (the receipt) in 
writing that would come within the law as to the sale of 
property, where there is an instrument (required) in writ¬ 
ing to comply with the Statute of Frauds.” (A 95) Again 
in the Court’s Conclusions of Law (A. 13) it was stated 
that, “On August 3, 1945, the defendants did agree with 
plaintiff to sell him premises 1451 Pennsylvania Avenue, 
Southeast.” 

The Statute of Frauds, (D. C. Code, Title 12, Section 
302) provides in effect that no action shall be brought upon 
any contract of sale of lands unless some memorandum 
thereof be in writing and signed by the party to be charged 
therewith. In interpreting this Statute in aid of actions 
seeking specific performance, this Court has said : 

“Unquestionably, an agreement of sale under the 
statute is valid and enforceable only when it is in 
writing and there is a sufficient description of the 
thing sold, the price to be paid, and the names of the 
partv selling and the party buying.” Ochs v. Weil, 
79 App. D. C. 84. 
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Did the receipt of August 3,1945, meet the requirements 
of the Statute and of this Court’s interpretation of it? 
The following analysis would indicate that it did. 


Statutory Court’s Questioned 

Requirement Requirement Instrument 

1. In writing 1. In writing 1. In writing 

2. Signature of 2. Names of party 2. Appellant buying 

party to be selling and appellees selling 

charged party buying 

therewith 

3 . 3. Description of 3. Address of 

thing sold property involved 

4 . 4. Price to be paid 4. $12,750.00 


From the foregoing it is submitted that the lower court’s 
judgment holding that there was no enforceable contract 
of sale between the plaintiff and the defendants was erro¬ 
neous under the statute and the decisions of this Court 
and w-as furthermore contrary to the expression recited 
by the trial court in its opinion and in its Conclusions of 
Law. 

This then brings us to the next question which, to say the 
least, is indeed puzzling and far from clear in the action 
heretofore had in this case. 

The trial court has said variously that the receipt of 
August 3, 1945, was a memorandum in writing that would 
come within the lawr as to the sale of property (A. 95); 
that the parties did agree on August 3, 1945, to a sale 
of the premises concerned (A. 13); but that said memo¬ 
randum was an unenforceable one. This w^ould imply that 
there w*as no contract or memorandum, which of course 
therefore leaves the pronouncements of the low r er court 
in such a state of confusion as to find nothing, for if 
there was an agreement between the parties which did 
come within the law for the sale of property, it was en¬ 
forceable in some manner between the parties, even if only 
in damages for a breach. 
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In this connection the answer of the defendants is again 
called to the attention of this Court. Therein defendants 
(appellees) did not ask for any recission of their contract. 
In fact, they denied that at the time (August 3,1945) there 
was any intention between the parties to make any agree¬ 
ment (A. 6); that they accepted the deposit from appellant 
only because appellant did not want to carry $1,250.00 
around with him (A. 4) and finally that the “receipt 7 * was 
obtained from them by trick (A. 5). They further alleged 
that the “ receipt” was not to be considered as an agree¬ 
ment, and that they had no intention to make an agree¬ 
ment with appellant at that time. 

The trial court, after failing to unequivocally pass upon 
the legality of this paper as a sufficient memorandum 
'within the statute of frauds, did hold that “the receipt 
for $1,250.00 dated August 3, 1945, * * * was procured by 
the plaintiff through overreaching practised by him upon 
the defendants and is therefore void,” (A. 13) and ap¬ 
parently thereafter treated that instrument solely as a 
“receipt” and not a memorandum within the Statute of 
Frauds, or the decisions of this Court for, after comment¬ 
ing that said instrument was a sufficient writing or memo¬ 
randum as has hereinbefore been indicated, the Court and 
appellees thereafter treated the same as nothing further 
than a “receipt.” This is evidenced by the Courts con¬ 
clusions of Law which after finding an agreement then 
found that “The defendants’ receipt for $1250.00 dated 
August 3, 1945, was obtained by plaintiff through over¬ 
reaching * • * therefore the receipt is void, and that, 

• • • equity will grant no relief. * # # ” Further in its 
Judgment the Court held: “* * * That the receipt for 
$1250.00, dated August 3, 1945, signed by the defendants, 
was procured by the plaintiff through overreaching prac¬ 
tised by him upon the defendants and is therefore void; 

• * • yy 

In short, the dealings between the parties were resolved 
into (1) an agreement of August 3, 1945, and (2) a receipt 
of August 3,1945. 
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This is obvious as has heretofore been pointed out by 
appellees’ severable defenses, numbered 1 and 2, and the 
Court’s severable Conclusions of Law and provisions con¬ 
tained in its Judgment. 

For example, in appellees’ defenses no reference nor 
any contention is anywhere asserted that any agreement 
was obtained by appellant through his “overeaching” or 
“overeagerness;” only that the “receipt” was obtained 
by appellant’s trickery or fraud. (A. 5) As a matter of 
fact, it is appellees’ contention that they at no time were 
willing to sell their property to appellant (A. 4); that no 
agreement to sell was ever reached (A. 5) and that they 
never had any intention to make an agreement with appel¬ 
lant (A. 6). Regardless of this, the evidence clearly 
pointed out as will be hereinafter related that appellees 
were willing to sell; did enter into some agreement with 
appellant; and that appellees did have an intention to 
make an agreement with appellant. 

Appellant has already pointed out the Court’s error in 
denying the legality of the instrument concerned as a 
sufficient memorandum of agreement in writing insofar as 
either the Statute of Frauds or the decisions in this juris¬ 
diction are concerned, and accordingly now directs his ap¬ 
peal to the incidents pertaining to “overeaching” or “over- 
eagerness” insofar as obtaining the receipt was con¬ 
cerned. 

The question now to be considered is therefore, did ap¬ 
pellant obtain the “receipt” herein concerned through 
overreaching or overeagerness? This question will first 
be considered by appellant in its limited and narrow sense 
because this is the defense raised by appellees’ pleadings 
and was also the one feature concerned in the decision 
below. 

A “receipt” is defined as “a writing acknowledging the 
taking or receiving of goods of money,” and also “a written 
acknowledgment of payment of money.” It is executed 
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by the person to whom the delivery or payment is made, 
and may be nsed as evidence against him, on the general 
principle which allows the admission or declaration of a 
party to be given in evidence against himself.” Webster’s 
Collegiate Dictionary, Bouvier’s Law Dictionary 416. 

Under the narrow construction at law to which a “re¬ 
ceipt” is viewed, what evidence, if any, was the Court en¬ 
titled to consider touching upon “overeaching” or “over- 
eagerness?” 

Overreaching is to outwit, or to defeat one’s purpose 
by overdoing. To be overeager is to be keenly desirous, 
to be overly sharp. Do any of these principles apply in 
appellant’s acquisition of the “receipt” in question? 

Again analyzing the “receipt,” was there any culpable 
action pursued by appellant in obtaining this instrument? 

The date recited upon it is admittedly correct, the names 
also. The property concerned and noted thereon is un¬ 
questioned, the amount agreed upon to be paid and accepted 
is not disputed. This is likewise true of the names of all 

i 

parties, both sellers concerned having signed the receipt 
and appellant only being the purchaser. ; 

Appellant submits that within the four corners of the 
receipt there can be no contention of any wrong, as the 
same truly and accurately represented so much of that 
transaction as is beyond any question. i 

If this be true, what then is the legal effect of a receipt 
and how far can appellees go beyond it to avoid its conse¬ 
quences? Appellees wrote it themselves and appellees 
signed it. Can they now vary its fair meaning by reserv¬ 
ing unto themselves a right to rescind it, without indicat¬ 
ing such a reservation in writing upon it: Can they admit 
that everything contained in it is absolutely and undeniably 
true, but claim other rights unto themselves not contained 
in it? 
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Appellant concedes that, if there was no contract, memo¬ 
randum or agreement between the parties and if the “re¬ 
ceipt” was at law nothing bnt a receipt that it is then 
viewed only as an admission by the makers and that ex¬ 
trinsic and parol evidence may be considered to alter its 
intendments. 

However, the law is well settled that, if a “receipt” is 
also an agreement or contract required under statute to 
be in writing, it will be considered as a contract in its 
entirety and parol evidence will not be received to alter, 
change, modify or explain any of its provisions that are 
not ambiguous. 

The Supreme Court has so held in Davison v. Davis, 125 
U. S. 90, 31 L. Ed. 635; West v. Smith, 101 U. S. 263, 25 
L. Ed. 809; and Fire Insurance Ass’n v. Wickham, 141 
U. S. 564, 35 L. Ed. 860. 

Fire Insurance Ass’n v. Wickham, supra, stated: “There 
is no doubt that when a receipt also embodies a contract 
the rule applicable to contracts obtains, and parol evi¬ 
dence is inadmissible to vary or contradict it.” 

s 

West v. Smith, supra, stated: “A mere receipt is sub¬ 
ject to explanation; but an agreement or contract in a 
receipt is as conclusive as in any other paper executed 
between the parties.” 

In West v. Smith, supra, it was stated: “Parol evidence 
is inadmissible to contradict or vary the language of a 
valid written instrument, by which it is meant that the 
language employed by the parties in making it, and no 
other, must be used in ascertaining its meaning. • • * 
Extrinsic evidence, it may be admitted, is not admissible 
in expounding written contracts to prove that other terms 
were agreed to, which are not expressed in the writing, 
or that the parties had other intentions than those to be 
inferred from it; * * *” (italics ours) 
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This Court in O’Connor v. Shapiro, 56 App. D. C. 350 
indirectly inferred that parol evidence should not be con¬ 
sidered if its effect would be to alter the terms of a 
written agreement. It would be permissible, however, if 
not inconsistent with the material essentials of said agree¬ 
ment. 

Likewise, parol evidence invalidating an agreement has 
frequently been admitted in cases in which a party in an 
agreement contends fraud, mistake or misrepresentation 
of a material fact. Owen v. Schwartz, et al, Case No. 9887. 
It is significant in the case herein, however, that such is 
not claimed by appellees and was not found to exist by the 
lower court. 

For further consideration the narrow question hereto¬ 
fore explored by appellant might be enlarged to consider 
whether or not in the entire transaction appellant has been 
guilty of any overeaching or overeagerness that should pre¬ 
clude him from obtaining appellees’ property upon his per¬ 
formance of the agreement. It is urged that the answer to 
this should likewise be in the negative for the following 
reasons. 

Appellees admit that an agreement to sell was actually 
reached, and unquestionably appellant did and still does 
want to purchase. 

Appellees stated when they were first contacted bv 
appellant as to what was wanted for their property, “I 
don’t know. I guess any property can be bought for 
money enough, * * * I would have to have time to think 
on that before I would say how much we would take for the 
building.” (A. 39) 

Thereafter, in another phone call between the parties, 
Mr. Kendrick admitted that he quoted a price of $14,000.00 
for his property to appellant (A. 53) and permitted appel¬ 
lant to come to consult him and his wife immediately 
thereafter. (A. 54) During this consultation Mr. Ken- 
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drick and ids wife agreed to a legitimate deal to sell to 
appellant at $12,750.00 as follows: 

* 4 Q. And $12,750.00 was to be a legitimate deal ? 

“A. Yes, on our part, because we told him if wq, 
were going to sell, we would not engage in any 
such deal as that — take $2500.00 on the Q. T. 
and put the deal through for less. * * * (A. 54) 

44 Q. Then you understood at the time you made this 
receipt for $12,750.00 that this was to be a deal 
at $12,750; there was to be no Q. T. money on 
this deal! 

“A. No, sir. 

“Q. That was the full amount that Mr. David was 
to pay! 

4 4 A. That’s right.’ ’ (A. 55) 

It is hard to fathom that which appellees must contend 
was overreaching by appellant in bringing about the issu¬ 
ance by them of their receipt or that which the Court could 
have concluded constituted the same on his part. 

Appellees knew that appellant owned the adjoining lot 
to their property, and they knew that he desired exceed¬ 
ingly to acquire their holdings. They knew that an agree¬ 
ment on price had been reached. 

They were acquainted with every argument advanced 
by appellant to endeavor to persuade them to sell their 
property. Appellant’s suggested use of his property was 
discussed and dismissed from the minds of appellees as 
being derogatory to theirs, should they not sell. 

Likewise, appellant’s minimizing of the condition of 
repair of appellees’ property was considered and rejected; 
as was appellant’s related suggestion of a method of tax 
evasion. 

The usage of appellees’ property in a manner detri¬ 
mental to the interests of tenants thereon was also con¬ 
sidered and thereafter, upon discussion with at least one 
tenant, agreed upon between the parties. 
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Broker’s commissions were discussed and considered. 

Religious beliefs, families, everything existing between 
the parties was thoroughly considered by each of them and 
finally an agreement reached and reduced to writing by 
appellees, which, after all of the foregoing preliminaries, 
is now contended by them to be contrary to their inten¬ 
tions and to have been obtained by fraud. 

i 

If the money taken by appellees was only for the pur¬ 
pose of safe keeping, why didn’t appellant deposit with 
them the entire $1,500.00 which he then had on his person 
instead of only $1,250.00 thereof ? 

If appellees could change their minds about selling at 
any time thereafter, why wasn’t it mentioned in their 
receipt? j 

If the money taken by them was only for safekeeping 
and not a reecipt for a deposit on a sale, why was the 
receipt not so worded? 

Why wasn’t the receipt signed by only one of the ap¬ 
pellees, if this was its only purpose ? 

If overreaching was claimed, why wasn’t it pledaed, 
instead of tricking and fraud ? 

The courts have not had frequent opportunities to act 
upon situations of this kind nor to define what constitutes 
such overreaching as to justify the withholding of the 
courts’ power to order specific performance of agreements 
to which overreaching is asserted. It does appear, however, 
in the few cases in which the courts have acted and have 
refused to lend their aid to contracts wherein overreaching 
was found to have existed that an unjust or undeserved 
advantage must also be found to exist or some harm result 
to the would-be victim. In other words, overreaching as a 
defense must also result in some unforeseen loss or damage 
to the party relying upon such defense. 
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For example, this was expressed in the case of Jones v. 
Hatches, 116 P. 642 as follows: 

“Where it is to the Court perfectly plain that one 
party has overreached the other, and has gained an 
unjust and undeserved advantage which it would be in¬ 
equitable and unrighteous to permit him to enforce, 
we do not believe that a court of equity should hesitate 
to interfere, even though the victimized parties owe 
their predicament largely to their own stupidity and 
carelessness * • V* 

That case indicated that the parties relying upon over¬ 
reaching had been induced to enter into a contract to ex¬ 
change acreage worth $32.50 per acre for some worth $12.50 
per acre by a real estate operator who misrepresented the 
values to them. The distinction is obvious. 

In the case at bar, the price agreed upon was more than 
appellees had originally paid for their property, closely 
approached their “asking” price, was all cash and was 
agreed upon at the time the receipt herein was given by 
all parties concerned therewith. The only change in events 
was a change in mind by the appellees and this does not 
justify the court in withholding its equitable power to 
decree specific performance. 

CONCLUSION 

From a full and complete consideration of all of the 
facts, an enforceable agreement was entered into on August 
3, 1945, by virtue of which the appellees became obliged to 
convey the property herein concerned unto the appellant 
upon his tender of the consideration recited therein. 

This was not a mere receipt as determined by the lower 
court or as contended by appellees but was a contract or 
memorandum as required by the statute of frauds, and 
being full and complete and unambiguous as to its terms 
and conditions was not subject to being rescinded by ap- 
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pellees at their whims or fancy. Furthermore, it was under 
the circumstances established between the parties to this 
action not susceptible of being varied, altered, modified or 
enlarged by parol evidence. There seems little doubt that, i 
had the situation been reversed and had appellant de¬ 
faulted, appellees would have sought their damages. 

Appellant accordingly contends that the judgment here¬ 
tofore rendered should be reversed. 

Respectfully submitted, 

i 

Harry L. Ryan, Jr., 

815 Fifteenth Street, N. W. 
Washington 5, D. C. 

Attorney for Appellant. 


i 





No. 10,194 

BRIEF FOR APPELLEES 


Umtpii States Court of Appeals 

For the District of Columbia Circuit 


E. M. David, Appellant , 


vs. 


Harry T. Kendrick, Leona Kendrick, Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


_ • ^ r ^ r» ^ ^ 

Untied oiuito <•" t ■ 

For ihc 

D:zir:ct of Cotuow:o £<• 


Is 


L 


5 *rn 15 


\ ' , s >) 


C. Clinton James, 

Washington Loan & Trust Building 

fL 

; George C. Gertman, 

American Security Building 
Washington, D. C. 

Attorneys for Appellees 


Wilson - Epls Printing Co. - RE 6003 - Washington 1 . D. c. 




SUBJECT INDEX 


PAGE 

Statement of the Case_ 1-4 

Summary of Argument_ 4-5 

Argument _5-16 

Index of Cases 

Brick v. Brick, 98 U. S. 514, 25 L. Ed. 256_ 8 

Burke v. Dulaney, 153 U. S. 228, 38 L. Ed. 698_ 6 

Donaldson v. Ehlfelder, 21 App. D. C. 489_ 8 

First National Bank v. Fox, 40 App. D. C. 430_ 10 

Grieson v. Winey, 240 F. 691_ 12 

Hartford Fire Insurance Co. v. Wilson, 187 U. S. 467, 

47 L. Ed. 261_ 8 

Hight v. Richmond Park Improvement Co., 47 App. 

D. C. 518. 12 

Howenstein Realty Corp. v. Richardson, 77 U. S. App. 

D. C. 299, 135 F. (2d) 803. 13 

Jones v. Hawk, 64 Wash. 147, 116 P. 641_ 15 

Leicester Piano Co. v. Front Royal & Riverton Im¬ 
provement Co., 55 F. 190. 12 

Michels v. Olmstead, 157 U. S. 198, 39 L. Ed. 671_ 13 

Owen v. Schwartz, No. 9887, U. S. Court of Appeals 
for the District of Columbia, decided September 
26, 1949 _ 11 

People v. S. W. Straus & Co., 285 N. Y. Supp. 648_ 15 

Philadelphia Storage B. Co. v. Kelley-How-Thomp- 
son Co., 64 F. (2d) 834.. 13 

Robertson v. Ramsey, 54 App. D. C. 346, 298 F. 557_ 8 

Smith v. O’Connor, 66 App. D. C. 367, 88 F. (2d) 749 9 

Smith & Co. v. Low, 57 App. D. C. 167,18 F. (2d) 87.. 13 

Storey v. Storey, 214 F. 973. 6 

Tobriner v. White, 19 App. D. C. 163_ 8 

Ware v. Allen, 128 U. S. 590, 32 L. Ed. 563. 7 





















Initrii States (Court at Apprals 

Fob the District of Columbia Circuit 


No. 10,194 


E. M. David, Appellant, 
vs. 

Harry T. Kendrick, Leona Kendrick, Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


STATEMENT OF THE CASE 

i 

By this action appellant seeks to have the Court require 
appellees, for a consideration of $12,750.00, to sell and 
convey to him a parcel of real estate which yields them 
$1200.00 annually or 4% on $30,000.00. The basis of his 
suit is a receipt dated August 3, 1945, which the Court 
ruled had been obtained by overreaching. 

The property in question is a 2-story 4-unit brick apart¬ 
ment house in very good condition, always rented, and 
zoned first commercial. The property has a frontage of 
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20 feet on Pennsylvania Avenue, a depth of 100 feet and 
a frontage of 20 feet on Ives Place. Notwithstanding ap¬ 
pellant’s statement in his brief to the contrary, the Dis¬ 
trict Court ruled that— 

“Defendants never offered their property for sale 
and neither of them ever approached plaintiff to buy 
it” (A. 8) 

Appellees’ reason for not selling, as found by the Court, 
was: 

“• • • that it represented an investment which 
yielded them more money than would the proceeds 
from its sale. ” (A. 10) 

For years prior to August 3,1945, appellant, by various 
means, sought to buy appellees’ property but appellees 
always told him that “they did not want to sell.” (A. 10) 

Appellant owns a small vacant lot adjoining appellees ’ 
property and it has a frontage of 90 feet on Fifteenth 
Street, 20 feet on Pennsylvania Avenue and a like frontage 
on Ives Place. He testified that his lot “* • * was no 
good. It was too small. I couldn’t rent it. I couldn’t 
keep anybody on it. Nobody wants it because it was too 
small, • * (A. 66) He also testified: 

“I told him that I was interested in buying the build¬ 
ing, due to the fact that it was next to my vacant 
lot, and my vacant lot wasn’t any good without the 
property next door. • • • I wanted to buy it, be¬ 
cause I had to have it. ” (A. 16) 

i 

Had appellant succeeded ill acquiring appellees’ prop¬ 
erty, it was his intention to tear down the apartment house 
and combine the two lots into one, making a valuable busi¬ 
ness corner site of the dimensions of 90 feet on Fifteenth 
Street, 40 feet on Pennsylvania Avenue, and a like front¬ 
age on Ives Place, with a depth in the rear from Penn¬ 
sylvania Avenue to Ives Place of 100 feet. Both lots 
being zoned first commercial, it was also appellant’s in- 
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tention to then use the site for an oil station and on 
August 7, 1945 he had already made such arrangements 
and plans were being prepared for that purpose. (A. 47) 

On August 3, 1945 appellant went to appellees ’ home 
twice. On the second occasion, after first flashing $1250.00 
in appellees’ faces and shouting “Count it,” and “You 
never saw that much money before, did you,” appellant, to 
induce the signing of the receipt by appellees, made two 
representations: 

(1) “I wish you would take this deposit.” This is 
a large sum of money to be taking around with 
me at night. It is very dangerous to be carrying 
a large sum of money. I wish you would take 
it as a deposit. ” (A. 77) 

But the Court found: I 

i 

“• • * it was customary for the plaintiff to carry 
$1250.00 with him for he always carries a large sum 
of money around—most of the time $1200.00 or 
$1300.00. Indeed he had with him that night approxi¬ 
mately $1500.00.” (A. 11) ; 

i 

(2) “I know you don’t want to sell it, but if you 
will take this deposit and give me a receipt and 
then decide you don’t want to sell, I will take 
back the deposit, give you back the receipt, and - 
the deal will be off. ” (A. 77) 

The Court found: 

“The defendants believed and relied upon said repre¬ 
sentations and promise when they accepted the 
$1250.00 and signed the receipt and except for the 
representations and promise, defendants would not 
have taken the money and given the receipt.” (A. 11) 
“Defendants took the money and gave the receipt for 
the reason that they believed the plaintiff, when, in 
effect, he said he was afraid to carry the $1250.00 
around with him and also because he duped them into 
believing that the receipt would not be considered as 
an absolute agreement and contract to sell.” (A. 12) 

‘ ‘ The Court finds that by making said representations 
and promise the plaintiff persuaded the defendants 
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into taking the money and giving the receipt; that 
plaintiff had no intention of performing or fulfilling 
his promise that defendants could give back the 
money and get back their receipt if they adhered 
to their determination not to sell. ,, (A. 11-12) 

The falsity of the second representation was established 
by the fact that on August 7, 1945, when appellees, still 
determined not to sell, telephoned appellant and told him 
that they had decided to give back the $1250.00 and take 
back their receipt, appellant made the following reply and 
hung up the receiver: 

“It’s too late.’’ “It’s too late to give it back.” “I 
have already turned it over to the title company to 
have the title searched.” 44 I have made an arrange¬ 
ment with an oil company to put up a gasoline sta¬ 
tion on those two lots.” 4 ‘I have made arrangements 
with an oil company. They are drawing plans for a 
gasoline station on those two lots.” (A. 47) 

In the light of the facts found by the District Court, it 
appears that the receipt was induced by appellant’s 44 fraud, 
trick and false representations”—that being the essence 
of the appellees’ defense (A. 4^6) and the issue framed at 
pretrial—, consequently, as ruled by the Court, there is 
no agreement to enforce (A. 13). 

SUMMARY OF ARGUMENT 

1. The Statute of Frauds was designed to safeguard 
the innocent against fraud; not to sanction it. It requires 
certain contracts to be in writing and signed by the party 
to be charged in order to be enforceable. It does not say 
that such contracts may not be conditionally delivered, 
nor does it say that contracts induced by overreaching or 
fraud are enforceable. It does not say that the fraudulent 
means employed to induce the contract shall be written 
in it. 

2. No immediate rights vested in appellant under the 
receipt since it was given subject to a contingency, conse- 
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quently its future effect and operation was dependent upon 
the outcome of the contingency. 

3. Specific performance of a contract is not of absolute 
right, but rests in sound judicial discretion, exercised in 
the light of equity and good conscience. To justify a 
denial of specific performance it is sufficient if the contract 
was obtained by sharp practice, overreaching, false artifice 
or unfair means. 

4. The paper-writing sued on was obtained by over-! 
reaching. Overreaching is a wrong which defeats a bar¬ 
gain when practiced. It is symnonymous with fraud. 

5. When appellant refused to carry out his represen¬ 
tation and promise by returning the receipt upon the offer 
to return the money, his deception became conclusive. 

6. Where one promises to do a certain thing, as ap¬ 
pellant here, having at the time no intention of keeping 
his agreement, it is a fraudulent misrepresentation of 
fact and a fraud in equity. 

7. Fraud vitiates whatever it touches. 

8. Where a party is fraudulently induced to enter into 
a contract, as here, the fraud cannot be rendered suc¬ 
cessful or atoned by reducing the contract to writing. 

9. It is well established law that false and fraudulent 
representations made to induce a contract, evidenced by a 
written agreement, may, in equity, be introduced to im¬ 
peach the contract and defeat its enforcement. 

ARGUMENT 

1. This is an action in equity brought by appellant, 
who was the plaintiff below, for the enforcement of an 
alleged memorandum of sale evidenced by a receipt dated 
August 3,1945, which reads: 
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“Aug. 3,1945 

“Received of E. M. David Twelve Hundred Fifty & 
00/100 Dollars as deposit on sale of property at 1451 
Pa. Ave. S. E. D. C. 

$1250.00 Harry T. Kendrick 

“Purchase price $12,750.00 balance due $11,500.00. 

“Leona Kendrick” 

It is deferentially submitted that the action cannot suc¬ 
ceed for two reasons: 

FIRST: The receipt was signed and delivered by ap¬ 
pellees and accepted by appellant subject to the following 
representation and condition which the appellant himself 
imposed, viz: 

“I know you don’t want to sell it, but if you will take 
this deposit and give me a receipt and then decide 
you don’t want to sell, I will take back the deposit, 
give you back the receipt and the deal will be off” 
(A. 11) 

and when appellees exercised their right on August 7,1945 
—4 days after the date of the receipt—not to sell and 
offered to return the deposit upon surrender of the re¬ 
ceipt (A. 12) the receipt became a nudum pactum. 

The receipt having been given by appellees and accepted 
by appellant, subject to the aforesaid condition, it did not, 
by delivery, become a present absolute agreement or evi¬ 
dence of a present absolute agreement, for its operation 
was dependent upon a subsequent contingency, and appel¬ 
lant’s rights, if any, would date and flow from the subse¬ 
quent transaction. Storey v. Storey , 214 F. 973. 

Thus in Burke v. Dulaney, 153 U. S. 228, 38 L. Ed. 698, 
the Supreme Court said: 

“The issue here is between the original parties to 
the note. And the evidence offered by the appellant, 
and excluded by the court, did not in any true sense 
contradict the terms of the writing in suit, nor vary 
their legal import, but tended to show that the writ¬ 
ten instrument was never, in fact, delivered as a 
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present contract, unconditionally binding upon the 
obligor, according to its terms, from the time of such 
delivery, but was left in the hands of Dulaney, to be¬ 
come an absolute obligation of the maker in the event 
of his electing, upon examination or investigation, to 
take the stipulated interest in the property in ques¬ 
tion. In other words, according to the evidence of¬ 
fered and excluded, the written instrument, upon which 
this suit is based, was not—except in a named con¬ 
tingency—to become a contract, or a promissory note, 
which the payee could at any time rightfully transfer. 
Evidence of such an oral agreement would show that 
the contingency never happened, and would not be in 
contradiction of the writing. It would, prove that 
there never was any concluded, binding contract en¬ 
titling the party who claimed the benefit of it to en¬ 
force its stipulations. The exclusion of parol evi¬ 
dence of such an agreement could be justified only 
upon the ground that the mere possession of a writ¬ 
ten instrument, in form a promissory note, by the 
person named in it as payee, is conclusive of his 
right to hold it as the absolute obligation of the maker: 
While such possession is, undoubtedly, prima facie— 
indeed, should be deemed strong—evidence that the 
instrument came to the hands of the payee as an ob¬ 
ligation of the maker, enforceable according to its legal 
import, it is open to the latter to prove the circum¬ 
stances under which possession was acquired, and to 
show that there never was any complete, final delivery 
of the writing as the promissory note of the maker, 
payable at all events and according to its terms.” 

Likewise in Ware v. Allen, 128 U. S. 590, 595, 32 L. Ed. 

563, the Supreme Court said: 1 

% i 

“We are of the opinion that this evidence shows that 
the contract upon which this suit is brought never 
went into effect; that the condition upon which it was 
to become operative never occurred; and that it is 
not a question of contradicting or varying a wirtten 
instrument by parol testimony,—but that it is one of 
that class of cases, well recognized in the law, by 
which an instrument, whether delivered to a third per¬ 
son as an escrow, or to the obligee in it, is made to 


depend, as to its going into operation, upon events to 
occur or to be ascertained thereafter. • • • (Cita¬ 
tions)” 

To the same effect are Donaldson v. Ehlfelder, 21 App. 
D. C. 489; Robertson v. Ramsey, 54 App. D. C. 346, 298 
P. 557; Tobriner v. White, 19 App. D. C. 163; Brick v. 
Brick, 98 U. S. 514, 516, 25 L. Ed. 256; Hartford Fire In¬ 
surance Co. v. Wilson, 187 U. S. 467, 47 L. Ed. 261. 

SECOND: The delivery of the receipt was mainly in¬ 
duced by the aforesaid representation and promise which 
turned out to be false; the falsity thereof becoming ap¬ 
parent four days after its date when appellees informed 
appellant that they did not want to sell and offered to re¬ 
turn the deposit upon surrender of the receipt (A. 12), 
to which appellant’s reply was: 

“It’s too late to give it back.” 

1 ‘I have already turned it over to the title company 
to have the title searched.” 

“I have made an arrangement with an oil company 
to put up a gasoline station on those two lots.” “I 
have made arrangements with an oil company. They 
are drawing plans for a gasoline station on those two 
lots.” (A. 47) 

The District Court found: 

“The defendants believed and relied upon said rep¬ 
resentations and promise when they accepted the 
$1250.00 and signed the receipt and except for the rep¬ 
resentations and promise, defendants would not have 
taken the money and given the receipt.” (A. 11) 

“* * * that plaintiff had no intention of performing 
or fulfilling his promise that defendants could give 
back the money and get back their receipt if they ad¬ 
hered to their determination not to sell.” (A. 11-12) 
“Defendants took the money and gave the receipt for 
the reason that they believed the plaintiff when, in 
effect, he said he was afraid to carry $1250.00 around 
with him and also because he duped them into be¬ 
lieving that the receipt would not be considered as 
an absolute agreement and contract to sell.” (A. 12) 
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Thus what upon its face appeared to be a truthful and 
honest representation and promise made by one Mason to 
a Brother Mason “on the square 91 (A. 11), turned out to 
be a ruse which appellant willfully employed to attain 
his objective. 

In Smith v. O’Comior, 66 App. D. C. 367, 369, 88 F. (2) 
749, the Court said: i 

i 

“• * • Where a party is fraudulently induced to 
enter into a contract, the fraud cannot be atoned by 
reducing the contract to writing.” 

• I 

3. At the pretrial, the District Court stated the issue i 
involved in the case as follows (R. ): 

“This is a proceeding in which the plaintiff seeks to 
compel the defendants to specifically perform an al- j 
leged agreement to sell and convey certain real prop- j 
erty in the Dist. of Col. 

“Plaintiff claims that an agreement was reached 
between the planitiff as the purchaser and the de¬ 
fendants as owners and sellers of said real estate 
whereby the defendants were to sell and convey said 
real estate to the plaintiff for the sum of $12750.00 
in consideration of said agreement plaintiff paid to 
defendant part of said purchase price in the amount 
of $1250.00 and received therefor a receipt in writing 
constituting a memorandum in writing respecting the 
sale of the property. 

“Plaintiff contends that he has done and performed 
all things on his part required including the tender 
of the purchase price but that the defendants have re¬ 
fused to convey said property. Plaintiff states that 
defendants have offered to repay the sum of $1250.00 
but plaintiffs have refused to accept it. 

“Defendants assert that no agreement was reached 
between the parties for the sale and conveyance of 
said property and they assert that the payment by 
the plaintiff to the defendants of said sum of $1250.00 
and the giving by the defendants to the plaintiff of a 
receipt therefor was accomplished by fraud, trick and 
false representations by the plaintiff to the defend¬ 
ants, in that while defendants consistently refused to 
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agree to sell said property they were induced to accept 
said sum and give said receipt upon the promise by 
the plaintiff that if defendants continued to adhere to 
their refusal to sell and convey said property they 
could return to the plaintiff the moneys so paid and 
he would return to them the receipt given therefor. 
“The defendants therefore, say there was no bona 
fide genuine memorandum in writing to support any 
agreement to sell and convey said property.** 

The evidence adduced by appellees at the trial was di¬ 
rected to establishing the defense that the giving of the 
receipt “was accomplished by fraud, trick and false rep¬ 
resentations by the plaintiff to the defendants’* and that 
therefore “there was no bona fide genuine memorandum 
in writing to support any agreement to sell and convey 
the property.** The Trial Judge, in his opinion, care¬ 
fully pointed this out when he said: 

“The Court recognizes that the parol evidence that 
has been introduced in this case is not such as to 
vary the terms of the written contract. It is intended 
to attempt to show to the Court that, under the facts 
and circumstances of this particular case, there was 
no contract at all.** (A. 95-96) 

4. The Parol Evidence Rule is indisputable. The dis¬ 
tinction in point of law is that evidence to vary the 
terms of an agreement in writing is not admissible, but 
evidence to show that there is not an agreement at all is 
admissible. Storey v. Storey, ante. This Court and other 
Federal Courts have emphasized this distinction in the 
following cases: 

In First National Bamk v. Fox, 40 App. D. C. 430, this 
Court said: 

“• * * it is urged that oral testimony of alleged false 
representations by Staples were inadmissible since the 
contract was in writing. * * * The evidence of false 
representations was not offered to vary the terms of 
a written contract, but to show that the contract itself 
was induced by the fraudulent representations • • •. 
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While it is well settled that a covenant of warranty 
cannot be added to a written agreement by parol evi¬ 
dence, it is equally well established that false and 
fraudulent representations made to induce a contract, 
evidenced by a written agreement, may be introduced 
to defeat its enforcement. The elementary principle 
that fraud vitiates whatever it touches is not over r 
ruled by the doctrine that a written contract may not 
be varied by evidence of contemporaneous oral stipu¬ 
lations. Where a party is fraudulently induced to 
enter into a contract, the fraud cannot be rendered suc¬ 
cessful by reducing the contract to writing. When an 
innocent party is seeking to enforce the contract, relief 
may be had against the party perpetrating the fraud 
by a separate action of deceit, but where the original 
party * * * is seeking the enforcement of the contract, 
parol evidence of the fraudulent representations used 
to induce the defendant to make the contract is admis¬ 
sible as a defense. (Citations) The defense is avail¬ 
able without pleading it specially.” 

See Owen v. Schwartz, No. 9S87, decided by this Court 
September 26, 1949. 

In Leicester Piano Co. v. Front Royal & Riverton Im¬ 
provement Co., 55 F. 190, the Court said: 

“A plaintiff always has a remedy at law for the breach 
of a binding contract, and can obtain such pecuniary 
compensation as a jury may think he is justly entitled 
to. If he seeks the extraordinary relief of specific 
enforcement, he must come into a court of equity with 
clean hands, and show that the contract was the result 
of honest and candid dealings on his part, and that 
the contract is certain, fair, and just in all its terms. 
It must be such a contract as would not be obnoxious 
to the sense of natural justice and sound morality, 
under the circumstances of the parties.” (p. 201) 

“All decisions concur in the general rule that a court 
of equity will not exercise this extraordinary jurisdic¬ 
tion, dependent on judicial discretion, unless the plain¬ 
tiff has dealt fairly in good faith, and with moral 
honesty, where he is so expected to act by the other 
• party, and the contract is such as from its express 



terms can be clearly understood, and when the defend¬ 
ant can, without grievious hardship, and ought in com¬ 
mon honesty to, perform his engagements. ,, (p. 202) 
“The defendant in its answer alleges that the repre¬ 
sentations of Leicester were relied on, were material 
inducements to the contract, and they were false and 
fraudulent. When a defendant in a case like this 
makes allegations of fraud in his answer as a defense, 
he is not required to prove the fraud as conclusively 
as a party who seeks affirmative relief on such grounds. 
The burden of proof in such a case is upon the plain¬ 
tiff to show that the contract which he seeks to have 
enforced specifically is reasonable, fair, equitable, and 
free from any taint of fraud. If the evidence on the part 
of the defendant shows suspicious facts and circum¬ 
stances sufficient to cast a taint of fraud on the trans¬ 
action, and creates in the mind of the court a reason¬ 
able doubt as to the fairness and justice of the con- 
- tract, or the honesty and truth of the negotiations that 
led to its execution, the court can properly refuse the 
extraordinary relief prayed for, • • •.” (p. 203) 

In Grieson v. Wvney, 240 F. 691, the Court in affirming 
the District Court (226 F. 302), said: 

“Specific performance of a contract is not of abso¬ 
lute right, but rests in sound judicial discretion, exer¬ 
cised in the light of equity and good conscience. To 
justify a denial of specific performance, it is not neces¬ 
sary that the contract be invalid in law; it is sufficient 
if its terms are oppressive, unconscionable or in- 
equitous, or if it was obtained by sharp practice, false 
artifice or unfair means. Cathcart v. Robinson, 5 
Peters 264, 18 L. Ed. 120; Willard v. Tayloe, 8 Wall. 
557, 19 L. Ed. 501; Pope Mfg. Co. v. Gormully, 144 
U. S. 224, 236, 12 Sup. Ct. 632, 36 L. Ed. 414.” 

It is no answer to an allegation of fraud that the repre¬ 
sentations were merely promises as to future action. In 
Eight v. Richmond Park Improvement Co., 47 App. D. C. 

518, 534, a vendor of land filed a bill in equity alleging that 
the vendee had induced the sale by promising to build 
houses on the land costing $5,000.00 or more, and it failed 
to do so. In holding for the vendor, the Court of Appeals 
said: 
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44 Where one promises to do a certain thing, having 
at the time no intention of keeping his agreement, it is i 
a fraudulent misrepresentation of fact and actionable 
as such.” 

The case of Michels v. Olmstead, 157 U. S. 198, 200, 39 
L. Ed. 671, was an action for an injunction against a suit' 
for breach of contract to pay money on the ground that 
there was an oral engagement that the debtor would not 
be held personally responsible. In affirming a decree for 
the debtor, the Supreme Court held that parol evidence 
was admissible to show 44 that the writing signed by the 
parties, and apparently a contract between them, was not 
intended as a contract nor understood by either party to 
be binding as such * *.” The Court held that the evidence 
was 4 4 certainly admissible in equity to prevent the accom¬ 
plishment of what any court of chancery must consider 
and treat as a fraud.” 

To the same effect are Smith & Co. v. Lem, 57 App. D. C. 
167, 169, 18 F. (2) 87; Howenstem Realty Corp. v. Rich¬ 
ardson, 77 TJ. S. App. D. C. 299,135 F. (2) 803. 

In Philadelphia Storage B. Co. v. Kelley-How-Thomp- 
son Co., 64 F. (2d) 834, the Court, at p. 837, states: 

4 4 The evidence, we think, was sufficient to sustain the 
claim of plaintiff as to the representations and prom¬ 
ises made by the defendant; that they were believed 
by the plaintiff; that they were relied upon; and that 
they induced plaintiff to enter upon the reorganiza¬ 
tion and selling program urged by the defendant; and 
that plaintiff suffered the damages reflected in the 
jury’s verdict. It is urged by defendant, however, 
that these statements, promises and representations 
were in the nature of promises or prophesies as to the 
future, and did not constitute any representation as to 
a present fact or condition. It is well settled that an 
action to recover damages for fraud and deceit cannot 
be maintained upon a mere promise or prophesy, 
(Citations) If, however, the promises and representa¬ 
tions regarding a future event are made with fraudu¬ 
lent intent, for the purpose of deceiving,, and without 
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any purpose or intent to perform, then a very dif¬ 
ferent stiuation arises^ If, in the instant case, the 
defendant, as the jury by its verdict found, falsely 
represented to plaintiff that it would be continued as 
defendant’s distributor of radios during the year 
1930, intending at the time not so to continue the plain¬ 
tiff as its distributor, this was an actionable fraud, 
rather than a mere promise or prophesy. When de¬ 
fendant made these representations it impliedly, if not 
expressly, represented that it had an existing intent 
to fulfill its promise, and such implied representation 
of an existing intent, purpose, or state of mind was 
one of fact.” 

“Fraud is rarely susceptible of direct proof, but 
must ordinarily be established by circumstantial evi¬ 
dence and legitimate inferences arising therefrom, 
which, taken as a whole, will show the fraudulent in¬ 
tent or purpose with which the party acted. The infer¬ 
ences to be gathered from a chain of circumstances 
depend largely upon the common sense knowledge of 
the motives and intentions of men in like circumstances. 
While fraud, and even intent, cannot be proven by 
mere suspicion, it may be established by such facts 
and circumstances from which reasonable men would 
infer that the transaction was fraudulent. (Citations) ” 

5. This action came on for trial before District Judge 
Curran who entered the following judgment (A. 13): 

“This action came on to be heard in open Court at 
this term, and thereupon, upon consideration thereof, 
it is bvthe Court this 19th day of January, 1949, 
“ADJUDGED: (1) That there is no enforceable 
contract of sale or memorandum of contract of sale 
between the plaintiff and the defendants affecting 
Lot 802, Square 1065, improved by. premises 1451 
Pennsylvania Avenue, Southeast; (2) That the re¬ 
ceipt for $1,250.00, dated August 3, 1945, signed by 
the defendants, was procured by the plaintiff through 
overreaching practiced by him upon the defendants 
and is therefore void; (3) That the relief prayed 
for is denied, and (4) that the complaint is dis¬ 
missed, the costs to be taxed against the plaintiff; 
provided, however, that upon the surrender to defend- 
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ants by plaintiff of the aforesaid receipt the defend¬ 
ants shall return unto the plaintiff the sum of one 
thousand two hundred fifty dollars ($1,250.00).” 

There is no assignment of error in the appendix. 

' In Popple v. S. W. Straus & Co., 285 N. Y. Supp. 648, 
670, the Court said: 

“ Courts have not yet formulated a precise definition 
of fraud. In a general way it is synonymous with 
overreaching—the taking of an unfair advantage. It 
is something which is wrong and which would have 
defeated the bargain if it had not been practiced.” 

And in Jones v. Hawk, 64 Wash. 147, 116 P. 641, 643, 
the Court, in speaking of overreaching, said: 

i 

“Where it is to the court perfectly plain that one 
party has overeached the other, and has gained an un¬ 
just and undeserved advantage which it would be 
inequitable and unrighteous to permit him to enforce, 
we do not believe that a court of equity should hesi¬ 
tate to interfere, even though the victimized parties 
owe their predicament largely to their own stupidity 
and carelessness. It is well known that many good 
people, and people of average or greater intelligence, 
are sometimes duped and misled bv the skill, clever¬ 
ness, and artifices of those who are adepts in the mat¬ 
ter of deceiving their fellow men; and courts should 
not throw about schemers of this kind a protection 
that will tend to encourage the practice of their arts. 
Such people should not find encouragement in the 
thought that by keeping their machinations within 
the letter of the law they may find sanction for their 
practices, and reap the reward of their craftiness. 
To the victim it is of little import whether his prop¬ 
erty is taken from him by a bold and forcible roboery, 
or by an ingenious and unsuspected deception. The 
injury to him is the same; and the evil effect of court 
decisions which permit the wrongdoer to enjoy tjie 
fruits of his chicanery is of no small import when 
viewed from the standpoint of public policy. It is 
not the function of courts to make contracts for parties, 
or to relieve them from the effects of bad bargains. 
But where the simplicity and credulity of people are 





taken advantage of by the shrewdness, overreaching 
and misrepresentation of those with whom they are 
dealing, and they are thereby induced to do unwit¬ 
tingly something the effect of wdiich they do not in¬ 
tend, foresee, or comprehend, and which, if permitted 
to culminate w’ould be shocking to equity and good 
conscience, we think a court of equity may with pro¬ 
priety interpose.” 

6. In the light of wiiat has been said, and the authori¬ 
ties cited, it is respectfully submitted that there is no 
valid memorandum of agreement to be enforced, and the 
appealed judgment should be affirmed. 
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